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COPYRIGHT EXCEPTIONS AND
LIMITATIONS

JOINT POSITION

WIPO STANDING COMMITTEE ON COPYRIGHT
AND RELATED RIGHTS, 17" SESSION

Every nation can transform the creativity and
knowledge of its people into 3 motor for social,
cultural and economic development. The national
legislative framework is a critical determinant of
whether creative industries can develop. Within
this framework, copyright plays a vital role as it is
the most important asset for creative industries. Its
value and potential for delivering development are
determined by the way legal rights function in
practice.

The signatory Non-Governmental Organisations -
each an international representative for creators,
performers or creative industries in its field — base
their consideration on the following general
principles:

1. Existing flexibilities are not only adeguate but
preferable. There is no need for new
international binding norms  restricting  the
freedom to develop locally adapted exceplions
and limitations.

2. At national level, all legislative options should
be built on a flexible and fair foundation that is
based on the notion of lawiul access for users
respecting the rights of creators and other
rightsholders.

3. The signatories can provide many examples of
good national models and practices, drafted
within the present international norms.
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Existing International Einding Norms on
Exceplions and Limitations

Exceptions and limifations  in copyright
legisiation are a fundamental pan of the
copyright aystem, defining the scope of
rights. Striking a balance betwaen the rights
af copyright halders and inlerests of users
al works has bean al the heart of WIFO's
work  over  decades. The  present
international PR framewark, consisting of
exclusive rights combined with a set o
exceptions and hmitations govemnad by tha
thres-siep-tesl, 5 based om a delicale
equilibrum which has benefited creators
and users alka, and should continue 1o b,
Omtimal  flexibility  requires  general
imernational principles which leave specific
implementaton for Member States.

The thice-step test, a5 521 oul m the major
international imjsllactual propery treates, 15
a comman elernatonal standard and 2
long-astablished high-lawel  principle.
According 1o Aficle 9.2 of ihe Beme
Corvention, Adicle 10 WOT, Article 18
WPEPT and Aricle 13 aof the TRIFS
Agreamenl, the three-step fest provides a
sataty nat for all exceptions and limilations,
allpwing flexibilities as long as the commaon
criteria are respedled.

kore detailed inlarnationally binding norms
on a szl of minimum exceplions  and
firmitations wauld not serve their suppassad
purpase: ansuring improved access N an
prar-changing meda landscape. Turning
exibilibas  inlo  mandatory  international
norms  would  be  de facta counler-
productive. Instead of new binding norm-
setting activities at the intermational level the
focus  should be &l npational  level
A pplication of the thrae-slep test by national
legislatures and courls has shown time and
again that its mherent flexibifity allows tor
apprapriate national solutizns, This flexibibty
i5 wilal Lo equilibrivm at national el

Equilibrium at Mational Level

How current international norms serve 1ne
irterest of & counlry 15 & vital question &l
national  level. To  achieve a siable
pquiibrium, &  hofistic  and  long-1erm
appraash  © necded, A susiainable
approach must ensure lawlul accass o
krowledge-based  materal and  promote

focal film, music, writing and  publishing
activities and cultural diversiby.

We all aspire 10 give evervorg the greatest
possible  access o the Dest possibie
cartani, otk beal and intermational. This s
ang of fhe overall goals of the copynght
syslem. However, o provide free access
through  mandalory  exceptions  would
sacrfice  long-lerm  sustainabilty  for
perceived shorl-term gain. Local indusiries
that directly support the growth of the
imormation sooiety raly on the copynghl
System

Educational publishing iz the mator of the
publishing =actar. For instanca in South
Africa it represenis 74 %% ol the publizhing
markat'. In mast sountries, the publishing
sector compnzas mostly small-and-medium
sized enterprzes. & solid legal, economic
and euflural environment is needed to boost
their  development,  Wih  appropriaie
enhancemant  a real change can be
achigved, as Ihe success slory  from
Cameroon” shows: from 2000 10 2008 the
share ol local textbocks rase from 11 3% 10
S0 %, with the suppaort of the Wordd Bank.

it the rewspaper sector, the Word
azsociation of Meowspapers & parficularly
active in Africa in Mewspaper in Education
development projects which include fraining
of tegchers, warkshops, involvement of iocal
publishers and distribution of newspapers in
schocls®. Research  shows  that  media
fleracy and Mowspaper in Education (MIE)
programs  influgnce  posidively  student
mptivation, academic skills and classroom
communicalions. The newspaper  keeps
siudanis nfarmead and helps mould them
il responsible and socially awane citzens

Films  ard  television  programmes  are
pnpetant o wealth creation ard cultural
diversity throughout the world, The curent

Bouth Adncan Book Developmant Soungd,
Faciors influencing the cost of bocks in
South Mnca, Cepartrosnt: Arts and
Cullure, Bepubhc of South Afnss, Juns
2007

Inferventeon of Freddy Mogandu,
reprasentztive of IPA&, Cameroon, at the
Firzt Inmar-gessional Intergovernmental
Meeting on a Govelaprment Agenda 16r
WIPLD, Aonl 2005
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growth of audiovisual industries in Eastern
and Western Afican countnes, such as
Kenya's “Awerscod” and  MNigeria's
“Maollywopd”, could be greatly enhanced
frrough the effective application of copyrght
law to stimulate creativity and investmant in
the production infragiruciure.

Tha share of lacal music reperaire 13
significant in many countries. In Mexico, far
gxample, local repartoire 15 approximately
T % of the market, In Argentina, the tocal
repertoire  also accounts for the largest
seqgment af the market; about 45 % in 2007,
compared o 16 % Spanish and 3% % ol
English and other repertoires, These
repertoires need a properly functiomng [P
syslem in order 1o maintain and ncrease
their patential,

Toolbox of Solutions
Authors,  producers,  pubbshers and
distributors have every inferest o ensurs
lgwrdul aocess an reasanable terms, Writers
write, musicians pedform, producers  and
publishers davalop, finance and distripute
contert, each with ne goal of secking the
widest possibde acdience.  provided  that
their  intellectual  property rights are
respectad and allow them to seek (o recover
production costs and generate a retum on
their creafive and finzncial investmeants.
Accessibilty is an imporlant issue and there
pxisi & wanaty of ways to ofier acoess,
ranging from selling books, CDs and DVDs
to licensing & wide range of electronic
delvery and digifal platforms.

The nesds of mparlant user Qrougs, sucn
as educational aslablizhments, librafes and
archives and those of disabled persons,
musi be laken nto accouni. Howewver,
gxceplions and limitations are just onea ool
amongst many., They oiten provide an
nflexible solufion to a broad range of
different circumstances. Somelimes, secior-
specific salutions need 10 be fashionad, The
law should faeilitate lalor-made solutions,
and in many countries it does.

Collzboration petwaen  stakeholders can
bring  clear advanizges . ensusing
acceasibility in constanily evalving usage
scenarios, That s ane af the conclusions in
the recent sludy, commigsicnad by WIFD,
an copyrinht limitations and exceptions tar

the wvisually  impaired®.  Trusl  and
underslanding  between  stakeholders can
bring partners 10 flexible schdions that
change over ime. The needs of disabled
persons can be mel by propery analysing
and addressing the chsiackes ihey mest
with  Ihe aim of ensuring their egual
Ireatmant. hany stakeholders in the
audiovisuzl sector provids fools 0 make
fher producls more accessitle to pecple
wilh  disabilties: additional features  on
VD including vided description for visualkby
impaired viewers and subtitles for haaring
impaired,

I the publishing sectar, research and
gducational  communities  constiidle  Thea
most significard audiences and markels lor
some auihors and publishers. The wery
azzanca of normal explilaton s W0 offer
publicateans  and  informalion senvices 10
these non-commarcial communities, The
marasl of research and education 5 best
served by encouraging the creation of new
works, pubbcations and information services
hal serve the communication within thesa
communities.

Innevative parnerships” Detwesn
publizhers, libraries, governments and UM
arganisalions nol only provide access, but
akg framing on how 10 make use of
resourcas voluntarlly made available. We
arg hapoy o expand more on these
gramples and other win-win solutions in
different  creative  indusiries  during  the
sourse of forthcoming deliberations,

Copynghl  grovices a legal basis  for
licersing ootk analogue and digital matenal,
In caszes where exceplions and limitaticns
are  an  appropriaie ool the present
framework  of  commonly  accepted

international nerms (in particular the three-

Sudy on Copyngh] Limibabons and
Ewceptions for the Visuzlly Impaired,
prepared by Judith Suliivan, Febneary 20,
2007

HiMNARI (Health InterMaetwork Access o
Fesearch Initiative]

bitp=fweww . whoinkhenan, AZ0RS
(Access 1o Ghobal Onling Researcn
Agriculture]

hitpffwns aeEnlemiclwork org, OARE
(Onhng Access o Aesesrcn in the

= nvironment]
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step-iest) alows for flexible and tailored
solutions.

Licensing can inleract with Exceptions
and Limitations

Lizensing agreements can oflar wide usage
poporunifias,  based  on lailor-made
solutions.  Agreemenis can be concluded

irsdividugliy Babwean USErS and
rightshalders, or collectively with collective
maragemen crganisations, when

appropeiate. In coliective  licensing,
Reprodustion Rights Organisations {RROs)
as spacialized arganisations have a weallh
ol sxpenence on how to serve educational
and library users in differant pars of the
wordd. In this area, access by citizens s
improved alf the time, through a variety of
pragmatic solutions which includa voluntary
agreemens,

Licensing agreements should be available
to cover all large-scale and syslematic
copying for education and research. Onling
accesgibility in libraries and other cultural
institudions  can  be  achieved  through
icensing avaiding the sk that exceptions
and limitatians cauld conflict with the normal
axploitaton of the works. Exceplions and
fimitations can interact in wsehll ways with
hcensing agreements and thers are many
ways to incorparate unremuneralad copying
into licenses, for example by decucting
copies  made under an  axcaplion  or
adjusting the remuneration 10 fake o
aceaunt unremunarated copying.

November 2008

Well-Crafted Mational Exceplions and
Limitations

In caszss where exceptions and limitations
arg appraprale, they neaed 10 be individuzlly
crattad and carelully gelined al national
ipval, This appbes rrespacive ol the form:
specihed noms or mene general far wsefar
dealing provisions. One mmgoidant goal s
predictamity, and any national lagisialive
irbative should be based on a long-lerm
impac! analysis, The consequences of an
unbalanced sclution could endanger the
davelopment of national  orealivity  and
creative industries, and threaten culural
diversity. That would be to the detriment of
creators, performers, publishers, producers,
users and ultimaiely society as a whaobs,

izpod Examples and Practices

The signatories can provide examples ol
ndividual and  collective  licensing  whera
broad access has been achieved on the
basis of wvoluntary agreements  and
collaborative approzchas, providing greatsr
fHexibilily, predictabilily and eaze of use than
solely reliance on slajutory exceplions and
lirmitzticrns.

We are happy o give iniomnation on
appropriate national models and praclices
in beth analges and digital environments,
We look  forward  to participating
constructively in the forthooming dialague in
the Standing Committee on Copyright and
Related Rights,



