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Tunis Model Law on Copyright *

for developing countries

Introduction

1. Works of the mind are intended for widespread distribu-
tion in the world beyond territorial frontiers. To render
possible and promote this international dissemination and
the protection of these works, and given the fact that the
fisld of application of national copyright legislations is nec-
essarily limited to the territory of the States which enact
them, States have concluded a range of bilateral or multi-
lateral conventions among themselves. Of the multilateral
conventions the most important are the two major world-
wide conventions, mamely the Berne Convention for the
Protection of Literary and Artistic Works and the Universal
Copyright Convention.

2. To cater for the specific needs of developing countries
and to facilitatc the access of those coumtries to foreign
works protected by copyright while ensuring appropriate
international protection for their :own works, these two
Conventions were recently revised in Paris (July 1971). I a
State is to adhere to the Conventions its domestic copyright
legislation must conform io the Convention rules, and it
was thercfore deemed appropriate to provide States with a
text of a model law which, if they so desired, they could
take as z patiern when framing or revising domestic legisia-
tion, having regard to their particular interests.

3. This commentary has been drafted by the Sécretariat of
Unesco and the Imiernational Bureau of WIPO, Tt relates to
the Model Law on Copyright for Developing Countries
adopted by the Commitiec of Governmental Experts
convened by the Tunisian Government in Tanis from Febru-
ary 23 to March'2, 1976 (bereinafter referred to as “the
Tunis Committee ), with the assistance. of the United Na-
tions Educational, Scientific and Cultural Organization
(UNESCQ) and the World Intellectual Property Organiza-
tion (WIPQ).

* The Tunis Model Law on Copyright was adopted by
the Committee of (Governmental Experts convened by the
Tunisian Government in Tunis from February 23 to
March 2, 1976, with the assistance of WIPG and Unesco.

Basic Features of the Model Law

4, The two basic features of the Model Law are as fol-
lows:

(iy its provisions are compatible both with the 1371 Paris
Act of the Berne Convention (“the Berne Conven-
tion ) and with the Universal Copyright Convention as
revised in 1971 (“ the Universal Coavention *);

(i) its provisions allow for the Anglo-Saxon or the Roman
legal approach of the countries for which it is intended.

5. In order to comply with these two principles it has been
necessary in some. cases to include alternatives in square
brackets. The square brackets signify that the provision in
question, . which moreover usually bears a reference fol-
lowed by the term “bis ” (e. g., Section 4bis), is optional.

6. The Model Law follows and frequently adopts the termi-
nology of the Berne Convention. The reason for this is that,
unlike the Universal Convention, which makes use of fairly
general terms, the Berne Convention contains 2 nmumber of
detailed provisions which should be -included in national
iaws.

7. The provisions concerning translation and repreduction
licenses which appear in the two 1971 texts are fairly similar-
as to their form and substance. The Model Law attempts to
iranspose these provisions as simply and clearly as possible
to the framework of domestic law.
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8. Subsection (i) lays down the principie that copyrigit
protection applies to literary, artistic and scientific works
and that the beneficiaries of the protection are their
authors, '

9. The expression “ literary, artistic and scientific works”
used here and elsewhere in the Model Law is drawn from
the Universal Convention. It emphasizes the fact that
protection is afforded also to scientific works, bui on the
understanding that only the *“literary® or "artistic” ex-
pression is protected by copyright and not the idea as such:
the form, not the substance.

10. The Model Law states that works, to be protected, must
ha *original” The original character of & work is a matier
of fact. It should, however, be noted that originality is not
te be confused with novelty. Thus, two craftsmen carving a
wood figurine representing an elephant each create an orig-
inal work although the twe figurines are similar and the
subject is not a noveliy. Both have engaged separately in a
creative activity, This would not be the case if one of the
craftsmen had simply copied the other's work.

11. The list of protected works in subsection {2) is not ex-
hzusfive, as is indicated by the adverb “in particular ¥ which
precedes i€, To a very large extent it follows the non-limita-
tive enumeration in Article 2(1) of the Berne Convention.
Paragraphs (v), (vi), (vii), (viii) and (ix) do, however, war-
rant spacizl atiention.

12, The Tunis Commitice adopted this wording for para-
graph {iv} o make iL clear that musical works do not have
tg be wrllien on a musical score, for instance, in order to

W

oy proieciion. In principle, except where natiopal legisia-
tion regutres it as in countries following the Anglo-Saxen
legal tredition (see paragraph (5bis) of this Seciion), works
need not even be fixed in some material form to be pro-
tected. However, the Comimittee did not consider it possible,
in practice, to protect improvisations (“ verba volant 7). As
for ihe expression “ whether or not they include accomn-
panying words,” it is drawn from the Berne Convention.
Thus the words accompanying the music are proiected as
well as the maosic itself.

i3, In view of the fact that the concept of audiovisual
works was still ill-defined, the Tunis Comunittee considered
it inappropriate to assimilate them to cinematographic
works, or wice versa, and decided not to dovise a specisl
me for these works.

in the hiet of examples of protocted works. Tt there
adopted the wording that appears in paragraph {(vil: “ cine-
matog ic, radiophonic and andiovisual works,”

H

14, In paregraph (vii} © tapestries ¥ have been added to the

grne Convention list in view of the special imporiance of
this type of artistic creation in certain developing coun-
tries.

15. It was made clear that the terms “ works expressed by
processes analegous to photography ” in paragraph (viii} re-
ferred, for instance, to still pictures transmitted by television
which produced the same visual effect as photographs but
were not fixed in any material form.

SECTION 1
Works protected

{1) Authors of original literary, artistic and
scientific works are entitled to the protection of their
works as provided by this Law.

(2) Literary, arfistic and scientific works inclunde
n particular:
(i} books, pamphiets and other wrifings;

(i} lectures, addresses, sermons and other works
of the same nature;

{iii) dramatic and dramatico-musical works;

(iv} musical works, whether or mot they are in
written form and whether or not they include
aceompanying words;

{v) choreographic worlks and pantomimes;

¢vi} cinematographic, radiophonic and awdiovisnai
works;

(vii) works of drawing, painting, architecture, scolp-
tare, engraving, lithography and tapestry;
(viii) photographic werks, including works ex-
pressed by processes analogous to photo-

graphy; _

(ix)} works of applied ari, whether handicraft or
produced on an tndustrial scale;

{x} Hlostrations, maps, plans, skeiches and ihroe-
dimensional works relative o geography, fopo-
praphy, aichitecture or science.
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16. Under both Conventions the protection of works of ap-
plied art is optional; it has, however, been written into the
Meodel Law under peragraph (ix), for the same reasons as
those given for tapestries, namely the special importance of
protecting artistic craftsmanship and applied arts in many
developing countries. T

17. Subsection (3) refers to Section 6 the protection of
national folklore, which likewise is protected because in
developing countries national folklore constitutes an appre-
ciable part of the cultural heritage and is susceptible of
cconoimic exploitation, the fruits of which should not be
denied to those countries.

18. Subsection (4) indicates that works are protected irre-
spective of their quality or purpose. The reason for this is
that the quality or the merit of a work, which is a maiter for
subjective appreciation, is never taken into account when a
decision is taken on its eligibility for copyright protection.
Similarly, it is immaterial whether the purpose of the work
is utilitarian or cultural. Thus, advertising artwork or the
specific form of a mass-produced object is protected by
copyright even if the same work also qualifies for specific
protection as a design or model under the legisiation of the
State concerned. ' :

19. Subsection (5) provides that “the protection provided
for in subsection (1) shall not be subject to any for-
mality, ” since the authors of the Model Law considered
that requirement of formalities was likely to entail admin.
istrative complications and render the protection more
difficult to enforce. This means that the registration of
works, for example, cannot be a prerequisite for the grant
of protection, It should be noted, however, that the legal sys-
tems of some countries do provide for compliance with for-
malities as a condition for the protection of authors’ rights.
To cater for this situation and to ensure the protection of
foreign works in such countries, Article I of the Universal
Convention provides that any Contracting State which re-
quires compliance with formalities shall regard these re-
quirements as satisfied if, when first published, all the copies
of the work bear the symbo} © accompanied by the name of
the copyright proprietor and the year of first publication.

20. As fixation is a frequent requirement in countries fol-
lowing the Anglo-Saxon legal approach, for reasons of
proof in particular, subsection {5%is), which is optional,
provides that “... a literary, artistic or scientific work shall
not be protected unless the work has been fixed in scme
material form.” This condition exciudes = very small num-
ber of works from protection, namely, those which are im-
provised without having been fixed in advance or at the
time of performance. However, the fixation requirement
cannot possibly apply to works of folklore: such works
form part of the cultural heritage of peoples and their very
nature lies in their being handed on from generation to
generation orally or in the form of dances whosse steps have
never been recorded; the fixation requirement might, there-
fore, destroy the protection of foiklore provided for under
Section 6. Consequently, in the case of works of folklore,
the anthors of the Model Law have made an exception to
the fixation rule, particularly since, if this rule were sus-
tained, the copyright in such works might well belong to the
person who takes the initiative of fixing them.

Text

(3) Where a work is that of national foliclore, its
protection is governed by Section 6.

(4) Works are protected irrespective of their guglk-
ity and the purpese for which they were created.

(5) The protection provided for in subsection (1)
shall not be subject to any formality.

[(5*) With the excepfion of folklore, a Iiterary,
artistic or scientific work shall not be protected unless
the work has been fixed im some material form.]
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re the list of proiecied works in Secifon 1o only
lustrative, some countries may wish to extend wopyright
expressiv to other categories such as kinetic expression,
graphic art, photogravure, environmental design planning,
etc. In this coniext it is recalled ihat conntries following the
Anglo-Saxon legal approach often grant copyright protes-
tion to sound recordings and broadcasts, There is nothing
fo preveni this system from being maintained. In such & case
it suffices to add these two. categories to the lisi in subsec.
tion (2), but on condifion that several other DpIOvisions are
included in the law defining, in respect of such catepories,
-the copyright owner, the content of copyright, its term and
the exceptions to protection. Examples in this connection
may be found in numerous laws of fairly recent date enactad
in countries following the Angio-Saxon legislative tradition.

22, Subseciion (1) provides an exhaustive list of the werks
which are derived from pre-existing works but which nev-
ertheless enjoy protection as if they were original works,
owing to the fact that their making required some creative
effort. By way of precaution, “ works derived from national
foiklore ” are expressly mentioned although it might be
considered a matter of course that such a work, inasmuch as
it constitutes an adaptation, arrangement or other transfor-
mation of a work of folklore, will already enjoy protzc-
tion under paragraph () of this subsection.

3. Swbsocrion (2} recalls an important principle, namelv,
thai the rights granted to translators, adaptors, compilers
and any ather persons who engage in woik of porsonal
creanicn, Bl on the basis of a pre-existing work, are without
prejudice 10 the rights in the pre-existing work. Thiz sieans
in practice that the user of a derivative work must obfuin
authorizaiion both from the author of the pre-existing work
and from the author of the derivative work, unless the latier
has been authorized by contract to dispose of. the rights
relating to the derivative work vis-i-vis third partics,

e ihese are exceptions to the general rufe
bist of works not protecied s limitaive,
s, o6y the decisions of administrative bo

s Dol
wWorks
produced oy those bodies which have reguired  creative
activity are nol excluded from protection.

Yexs

SECTION 2

Derivative works

(1) The following are alse protected as original
works:

(i) tanslations, adaptations, arrangements and
other transformations of literary, artistic or
scientific works; )

(i) collections of literary, artistic or scientific
works, sich as encyclopaedias and anthologies
which, by reason of the selection and arvange-
ment of thelr comtenis, constitute inteliporpal
creations: and

{iii} works derived from nationaf follkiore.

{Z) Protection of works referred to in subsection
{1} is without prejudice to any profection of the pre-
existing works used.

'SECTION 3
Works not protected
Merwithstanding the provisions of Scetions 1 augd
2, profection does not extend to:
(i} laws and decisions of cowds and udminidra-
iive bodies, as well a5 official transiations
thercof; and

(i) news of the day published, broadeast or
publicly communicated.
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25. Among the author’s rights it is customary to distinguish
betwsen the economic rights, that is, the prerogatives .of
a pecuniary nature inherent in copyright, and the so-called
maoral rights covered by Section 5.

26. The author’s prerogatives listed in Section 4 are the ex-
clusive rights which are granted to him subject to Sections 6
to 10. These rights are exercised in respect of the work in its
entirety. However, to cater for the Anglo-Saxon legal
approach, which does not consider that the author can con-
trel the use of his work unless such use covers at least a
“ substantial part” of the work, this possibility is provided
for on an optional basis,

27. The acts to which the work may be subjected and which
the author is entitled to authorize or prohibit are enu-
merated limitatively, bearing in mind that most of the
concepts refeired to, namely, - “ reproduction;” “com-
munication to the public,” *performance” and * broad-
casting ” are defined in Section 18. The anthors of the Model
Law did not mention the right of distribution, regarding it
as implicit in that of reproduction; the author; when making
a contract for reproduction of his work, has the power to
define the terms and conditions for the distribution of the
copies with regard to quantity, price, geographical arez of
authorized distribution, etc. The natioral legislator may,
however, include this right expressly in the law in order that
it may be exercised separately, and this may well have ad-
varitages for the author, especially since new technologies
have appeared for the distribution of works (cable televi-
sion, etc.). This would be true, for instance, of an author
who authorized a publisher to reproduce his work but did
not wish to distribute it under a given set of circumstances
or in a given country. It should be noted that the Berne Con-
vention refers expressly to this right in coanection with
cinematographic works, as does, for sound recordings, the
Convention for the Protection of Producers of Phonograms
Against Unauthorized Duplication of Their Phonograms.
The practical implications of separate recognition of this
right might be, for users of works (publishers, broadcasting
organizations, etc.), the need to engage in different negotia-
tions and pay separate fees for the reproduction of the
works and for their distribution to the public. The concept
of the right of publication, which is closely allied to that of
reproduction, was not written into the Model Law either,
since it is a matter of course that, when the author authorizes
the reproduction of his work, he likewise settles the condi-
tions under which the reproduced copies will be published.

28. The rights considered above relate to the work both in
its original and derivative forms.

Text

SECTION 4
Economic rights
Subject to Sections 6 to 10, the author of a pro-
tected work has the exclusive right to do or authorize
the following acis [in relafion to the whole work or 2
substantial part thereof]:
@ to reproduce the work;
(i) to make a translation, adaptation, arrange-
ment, or other (rausformation of the work;
(iii) to communicate the work to the public by
. performance or by broadcasting,
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2%, By virive of the droir de suite the author of 2 work
possesses, in certain cases, an inalienable righi fo an interest
in any sale of that work, This provision arises from: a
practical consideration, namely, that at the beginning of their
careers little-kiown authors often dispose of their works at a
ridiculously low price. These works may subsequently as-
sume considerable value, and it therefore seems equitable
that the author should share in the fortones of his work and
coilect a percentage of the sale price for the work each time
it changes owners.

30. Upder subsection (1), the droit de suite applies only to
graphic or three-dimensional works of art, and possibly to
ithe maenuscripts of writers and cempocus where such
woilks and manoscripts are sold either by public suciion or
through a dealer, in other words in circumstances which 1t is
possible 0 know and accordingly regulate: it is not too
difficult to mmpose an obligation on auctioneers and dealers
to pay to the author whose work of art or manuscript has
been sold & certain percentage of the price realized, Current
legislations vary with regard to this percentage, but the
average appears to be 5 percent. There are also cases where
the law provides for a droit de suite only in the case of added
value, in other words where the financial proceeds of the sale
are better than the previons one, and in this event the droit
de suite is calcuiated on the added value only. The droit de
sizite applies Gniy te the originals of such works, that is, to
the copy or copies wmade by the artist himself. T i3 th erefuru
natural o provide in subsection (2) that the droir de suife
does not apply to works of srchitectwre or applied arn in
the laiter case becanse the work nvolved i rarely the orig-
fosl, bot ponerally a veplica.

31, Finally, unlike the acthor’s other ecomomic rights, the
droft de suite is inalienable, which does not mean that it is
untransferable; the avuthor can guite well leave the righi vel-
untarily 10 a third party by will or in another way, failing
which it passes to his heirs ab inresiar.

32. Since it is difficult to specify in the law itself all the
terms and conditions for exercise of the droit de suite, the
percentages (which may vary according to the proceeds of
the sale) and the penalties for non-compliznce by those lis-
ble for payment of the droit de suite, subsection {3) srovides
that administrative regulations will be issued for thiz pur-
[R5,

Yext

ISECTION 4bis
<« Dhroit de suite ™’

(1) Notwithstanding any assignment of the orig-
inal work, the suthors of graphic and three-dimen-
sional works [and manuscnpls] shall have an inaficn-
able right to a share in the proceeds of any sale of
that work [er manuscript] by public auction or
throngh a dealer, whatever the methods nsed by the
iatter to carry out the operation.

{2) The foregoing shall not apply to architeciural
works or works of applied art.

{3) The conditions of the exercise of this right
shall be defermined by regulatzons to be issued by the
competent authority.]
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33. Whereas the Universal Convention makes no exXpress
provision for the author's moral rights, Article 6bis of the
Berne Convention regulates the meoral rights by providifg
that, independently of the author's ecomomic rights, and
even after their transfer, the author retains the right to claim
authorship of the work and to object to any distortion,
mutilation or other modification of, or other derogatory ac-
tion in relation to, his work, which would be prejudicial to
his honor or reputation. )

34, Subsection (1) adopts these provisions, but it nevertheless
calls for some explanation. First, the experts recognized
that, as experience showed, it was impossible to mention the
author's name in connection with some uses of the work,
such as broadcast reporting of current events, because the
name of the composer of a military march, for example,
played during an event being reported by broadcast, was in
most cases unknown to the broadeasting organization.

35. Subsection (2} provides that moral rights are *perpe-
tual, inalienable and imprescriptible. ” This is the principle
that was adopted by the authors of the Model Law, which
corresponds to the Roman legal approach.

36. Subsections (2bis), (3) and (4) have been placed in
square brackets in order to take account of the Anglo-
Saxon legal approach, according to which moral rights,
when recognized by copyright legislation, are of lmited
duration specified in the law, failing which they lapse on the
death of the author. The conmditions for the exercise of
these rights are also specified.

37. It should be noted that the definition of limited dura-
tion in subsection (2bis) is incompatible with subsection 2.
However, subsection (2bis) is presented as an alternative, and
itself contains two alternatives, Thus, should a country party
only to the Universal Convention wish to adopt Secticn 3,
subsection (2bis) provides for the possibility of the moral
rights expiring 25 vears after the auythor'’s death.

38, It is pointed ocut that, for countries that adopt the pro-
visions in square brackets, the moral rights are wnassignable
and that, after the author’s death, they are exercised by his
heirs irrespective of ownership of the ecomomic rights. In
the absence of heirs, the moral rights may, under certain
legislations, be exercised by a competent authority ap-
pointed for this purpose.

39. The object of this provisior is to prevent any improper
expleitation and to permit adequate protection of the cultural
heritage known as folklore, which constitutes not only a
potential for ecconomic expansion, but also a cultural
legacy intimately bound up with the individual character of

Text

SECTION 3
Moral rights

(1) The anthor has the rights

(@) to claim anthorship of his werk, in pardicu-
lar that his authership be indicated in connee-
tion with any of the acts referred io in Sec-
tion 4, except when the work is included inci-
dentally or accidentally when reporting current
events by means of broadcasting;

(il) to object to, and fo seek relief in conmection
with, any distortion, mutilation or other mod-
ification of, and any other derogatorv action
in relation fo, his work, where such action
would be or is prefedicial to his homor or
reputation.

{2) The rights referred to in subsection (1) are
perpefual, inalienable and tmprescriptible,

[(255) The rights referred fo in sabsection (1)
subsist for the life of the author and [50] [25] years
thereafier. After his death, these rights are exercisabie
by his heirs,

{3} The rights referred to in subsection (1) sre
exercisable ever where the author or his heirs do not
have the rights referred to in Section 4.

(4) The rights referred fo in snbsection (1} may
not be ransferred. ]

SECTION 6
Works of national folklore
(1} In the ¢ase of works of nationa] folklore, the
rights referred to in Sections 4 and 5(1) shall be

exercised by the competent authorify as defined in
Section 18.
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sch poonle. On these twofold grounds works of folkiore
protection, and the economic and mwoval rights in
a1 will be exercised, without lmiation in time, by

the competent national authority empowered {0 represent
the people that originated them. it has been proposed that
thig competent authority be the body responsible within the
country for the administration of authors’ righrs, '

40, Anv ussr of a work of folklore must, as a general rule,
obtaln authorization from the competent authority but, if
the alternative of subsection (Ibis) is adonted, public entifies
wmay be sxempled from the need for such awthorization
where they wish to use folklore for non-commercial pur-
TsEs.

41. Like the copies of any other protected work made

broad without the asuthor’s authorization, which when im-
porfed into the natiopal tevritory eonstituie an iufringemont
op that territory and can be seized, copics of works of an-
tonal felklore or of works derived from foiklore, e
they are mannfactured abroad without the authorization of
the cornpetent authority, will constitute infringing copies
wher imporied inte the national territory. Their importation
inte and distribution in the national territory will thersiore
be prohibiied,

&7 Omn the basis of Article IVbis of the Universal Conven-
H Articles 2bis, 9, 10 and 10%¥ of the Berne Co .
7 of the Model Law lists & number of excep-
are int conformity with the spirft and letigr of
Sonventions,

4% The preamble fo Section 7 ospecifizs il the uses of
sratected works permitfed under this Section without the
suthor's authorization, by way of exception to ihe righis
wed 1o hum under Section 4, may be made * sither in the
sruage or in ranslation. ” This me ;
srovided for in Section 7 are likewive apph
where the work has first to be transiated in &
nitied use (o be mads.

44, Subparagraph (a) of paragraph (i) permits specified uses
of a work for the user’s own personal and private use. The
expression “ personal and private use ¥ is inlerpreted with
varving degrees of restrictiveness. but as a rule this concept
is the reverse of collective use and presuppoqes that wno
k,rr*ﬂf ram'mﬁg purpose is pursped; a case in point is the stu-
who coples o text, or cauwses i o he ¢ mm‘ in ac-

his work of personal vesearch i :
slegations on the Tenis Comun
the  words  “ adaptation, arrango 2
ation ™ shonid be retained, 83 in faut such sotion
oL w1 sericus vindation of the avthor's moval righis
it was desided that they would be kept, however, in view of
{he practical impossibility of comtrolling such acts in the
hypothetical case of their being strictly private in char-
acter.

£5. Subparagraph (b) of paragraph (i) deals with guoiations.
A quotation consisting of the word-for-word reproduction
of passages from a work, with a view to reviewing or
criticizing the work or to using passages of it for purposes
of illustration or explanation, can only cover extracts from
works, “ Press summaries, ” which consist almost exclusively

[(1%%) Subsection (1) shall net apply when werks
of national folklore are msed by a public entity for
non-¢commercial purposes.)

{2y Works of naficanl folklore are profected by
all means in accordance with subsection (1), without
fimitation ix thme.

{3} Copies of works of nafions folkiore made
abroad, and copies of lranglafions, sdaptations
arrangemends, or ofher fransformations of works of
nations} foilkdore made abroad, withouwt the authoriza-
tion of the competent authority, shall be neather i
poried nor distributed.

SECTION 7
Fair 1ise

Moiwithsianding Section 4, the following uses ol &
protected work, either in the original lngusge or in
fransletion, sre permissible without the anthor’s con-
septs

/i) in the case of any work that has Boenm Yaw.
tully published:

{4} the repreduction, trapslation, adaplation,
srrangement or other transiormation of
suchkk work exclusively for the user’s own
persenal and priviate use;

(o) the inclusion, subject to the mention of the
source and the name of the author, of
guotations from such work in amnother
work, provided that such guotaiions are
compatible with fair practice and their
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of a2 compilation of extracts from articles in newspapers or
periodicals, are given a special mention. A quotaticn may
equaily well be made from a book, & newspaper, a cine-
matograph film, a sound or visual recording, a broadcast,
etc. The limits of permissible quotation depend on the ex-
tent to which it is justified by the purpose and by fair prac-
tice. In all cases the source and the name of the author of
the work must be mentioned. Respect of the *extent justi-
fied by the purpose™ is a factor that varies according to the
circumstances of a case, and therefore can only be evaluated
by the courts. Thus a quotation made in good faith, in ac-
cordance with fair practice and within the limits of require-
ments, for the demonstration of a proposition for instance,
is lawful. If, on the other hand, it transpires that the de-
monstratien of the proposition did not call for quotations,
or if they are too long or too numerous, the courts may
role that the extent justified by the purpose has not been
respected.

46, Subparagraph (c) of paragraph (i) permits the use of a
work for illustration in teaching by means of publications,
broadcasts or sound or visual recordings. In some respects
this exception to copyright in the work thus used joins up
with the previous exception, namely, “ quotation.” But there
is a farther restriction on the exception for the purpose of
illustration: the illustrations must actually illustrate the
teaching, and they are permitted only to the exteni justified
by the purpose. In practice this means that the publication,
broadcast or sound or visval recording in which the work is
used by way of illustration is itself made solely for feaching
purposes. Also, as in the case of quotations, the iHustration
must be compatible with fair practice and in all cases the
source and the name of the author of the work used must
be mentioned, :

47. This provision likewise authorizes communication, for
teaching purposes, of a -work which has been broadcast for
use in schools, education, universities and professional
training, terms merely designed to render more explicit the
concept of use by way of illustration for teaching pur-
poses.

48. Paragraph (i) deals with articles on current £conomic,
political or religious topics published in newspapers or
periodicals, or broadcast works. of the same character. Un-
like press news items, which are merely impersonal state-
ments of fact, these articles are genuine works. Like many
current legislations, the Model Law allows them to be re-
produced in the press or communicated to the public with-
out the author’s authorization, but en certain conditions:
the articles in guesiion must be on one of the three topics
limitatively cnumerated, they must have been published in
the press or broadeast, and the scurce of the work must ke
clearly indicated. However, the provision specifies that the
use of the work may be prohibited by an express indication
to this effect.

49. Paragraph (iii) permits the use of any work that can be
s¢en or heard in the course of a current event for reporting
on that event by means of photography, cinematography or
by other methods of communication to the publie. 1t is es-
sential that such use should be purely incidental or acci-
dental, that the work used should be merely accessory to the
subject of the report and that the use of the work should
not excead the extent justified by the informatory purpose

(i)

(i)

Text

extent does mot exceed that justified hy
the purpose, including quotations from
mewspaper articles and periodicals in the
form of press smmmaries;

(c) the utilization of the work by way of illus-
tration in publications, breadcasts or sound
or visual recordings for teaching, to the
extent justified by the purpose, or the
communication for teaching purposes of
the work broadcast for use in schools,
education, umiversifies and professional
training, provided that such use is compa~
tible with fair practice and that the sowvce
and the name of the author are mentioned
in the publication, the Broadcast or the
recording;

in the case of any article published in news-
papers or periodicals on currest economic,
political or religious topics, and in the case of
any broadcast work of the same character, the
reproduction of snch article or such work in
the press, or the communication of it to the
public, unless the said article when pnblished,
or the said broadcast work when broadesst,
is accompanied by am express indication
prohibifing such wses, and provided that the
source of the work when used in the said man-
ner is clearly indicated;

for the purposes of reporting om a cmrrent
event by means of photography, cinemato-
graphy or communication to the public, the
reproduction or making available to the public,
to the exient justified by the informatory pur-
pose, of any work that cam be seem or heard
in the course of the said current event;
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?i-uls maoveover provide, th\.re should be no ne
seek tlie aunthorization of the avihor of the work thus s

30, Puaragraph (iv) also exempts from the author’s consent
the reproduction in a film or ftelevision broadcast - of
architectural works or works of art in two cases: if the
works are permanenily located in a public place, their re-
production is totally unrestricied; if not, their inclusion in
the film or broadcast is permitied only if it is by way of
background or incidental to the main subject,

31 Paragruph (v} deals ‘with the reprography of works pro-
IRt l;vimH It seemed preferable to deal with s
asly in very general terms and by refersnce to
yE "”’} of the Berne Convention, which *-zwi&a
“it shall be a matier for legislarion in the countries of the
Vnion to perinit the reproduction of such [literary and ar-
tistic] works in certain special cases, provided that such
reproduction does not conflict with 2 normal exploitation
of the work and does not unreasonably prejudice the legit-
imate interests of the author.” The latter two cendmons
" have been taken over word for word. The “special cnses
are defined in the Model Law as cases where the reproduc-
ton is “ by publie libraries, non-commercial docomentation
centers, sciemtific institotions and  sducational es
£ . provided that such reproductions and the
es made are limdted 10 the needs of

¢ precs, or commuaication i
N

imin oral works on specified conditiops, In
bon the Model Law distinguishes between:

ok wuucnf auinenmtmr E:»e E:m-ubm g
cilon of the anthor’s works, even I fhat oo 11¢c~
tien is published in the press; and

{6} lectures, addresses, sermons and other works of the
same nature delivered in public. Their use is permissikle
only for the purpeses of cwrrent information and, Like
political and judicizl speeches, they may not be brought
togeiher in a collection of the author’s works.

33. This exception to the author’s right to authorize or
prohibit the reproduction of his work can be accounted for
on technical grounds, and it has regard to the actual condi-
tiens in which broadcasting stations operate. Ephemeral rec-
ordings are thus merely a technical broadcasting method
and their making in one or more copies is lawful orly on
the foilowing conditions:

Fext

{iv} the reproduction of works of art and of archi-
teciure, in a film or in a television broadeast,
and the commupication fo the public of the
works so reproduced, i the said works are
permanently located in 2 place where they can
be viewed by the public or are inclnded in the
film or in the broadeast only by way of back-
ground or as incidentzl to the essential matiers
represenied;

v} the reproduction, by photographic or similar

¥

process, by public Hbraries, non-commercis
mwmenmtmn cenfers, scientific insiliutions
and eduocational establishments, of Iherary,
aristic or scienfific works which have already
been lawfully made available to the public,
provided that such reproduction and the nom-
ber of copies made are lmited fo the neads
of their activities, do not condlics with the
normal exploitation of the work and do mot
unreasonably prejudice the legifimate intarests

of the apthor;

{viy the reproduwetion in fhe press or the eom-
munication (o the public of:

{a} any political speech or spesch Jelivesc
during fegal proceedings, or

{b) any lecture, address, sermen or other work
of the same nafsre delivered in public,
provided that the wse is exclusively for
the purposes of current information,

the author retainieg the right to publish & cob

iwgtion of such works.

SECTICN 8
Ephemeral recordings

Noiwithstanding Section 4, amy broadcasting
organization may make, for the perpose of iis own
broudeasts and by means of its own facilities, an
eprhemerai recording, in ome or several cepics, of any
work which if is anthorized to broadeast. AM copies
of it shall be desfroyed within six months of the mak-
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(i} they must be made by the broadcasting organizations
themselves by means of their own facilities;

(ii) they may not be used for purposes other than the

" broadcasts of the organization concerned and within
the limits of the authorization fo broadcast granted by
the owner of the right. The broadcasting organizaiion
may neither transfer them, nor loan them, nor remt
them out, nor exchange them with another broadcasting
organization;

(iiiy they may contain only works which that organization is
authorized to broadcast, cither under a contract with
the owner of the right or by operation of law;

(iv) they must all be destroyed within six months of the
making, unless the owner of the right has expressiy
agreed with the broadcasting organization on a longer
period for their preservation; However, where an
ephemeral recording has an exceptional documentary
character, one copy of it may be preserved in official
archives;

(v} moral rights mnst be respected.

54. The term “ author ” in this Section is to be construed as
meaning the owner of the right of reproduction.

55. Cn the subject of cinematographic. works, it should be
pointed out that, as a general rule, these are fixed before-
hand, and that therefore ephemeral recordings cannot be
made of them, with the exception, however, of isolated se-
quences taken from films and included in television broad-
cass,

56. Finally, it should be noted that certain delegations on
the Tunis Committee had wanted it to be stated in the text
of the Law that ephemeral recordings were to be permitted
only for non-commercial broadcasts. Their proposal was
not adopted in view of the sitnation in certain developing
countries where all the radio stations are exclusively com-
mercial and depend on piblicity alone for their existence.
The authors of .the Model Law did not wish to deprive
broadcasting organizations in such countries of the right to
make ephemeral recordings of their broadcasts.

37. These two Sections establish the principle of the law-
fulness of licenses gramted by the competent authority for
translation and reproduction of works on conditions
specified in Appendices A and B respectively (see below). It
is important to note that the issue of these licenses is to be
regarded as an exceptional measure, inasmuch as it is
preferable to proceed by way of negotiation betwesn the
users of works and the owners of rights.

Text

ing or within any longer term agreed to by the au-
thor; however, where such recording has an excep-
tional documeniary character, one copy of it ' may be
preserved in official archives. This is without prej-
udice to the application of the provisions of Section 5.

SECTION 9
Limitation of the right of translation

Netwithstanding Section 4, it is lawful, even with-
out the author’s authorization, to translate a work into
. - +'[state the language or languages in general use in
the country] and to publish the translation on the
ietritory of the country mader a license accorded by
the compefent anthority and under the conditions
specified in Appendix A.

SECTION 10
Limitation of the right of reproduction

Notwithstanding Section 4, i is lawful, even with-
out the anthor’s anthorization, fo reproduce a work
and publish a particular edition thereof on the ferri-
tory of the country under a license accorded by the
competent anthority and under the conditions
specified in Appendix B, '
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58, According to subsection (1} of this Section, it is the ac-
tual person who has created a work, in other words its au-
thor, who benefits in the first instance from copyright

protection. In the absence of proof to the contrary, the au-

thor is the person under whose name the work is disclosed.
in the case of a work of joint authorship, that is, a work in
the crestion of which two or more authors hove col-
lavorated and where their individual coentributions cannot
be separated without destroving the work itself, the rights in
such a work are owned in common by all its co-authors; the
ase of the work requires the consent of each one.

9. Subsection {2) relates to works created for an emp{oyei
. Bision, For these works tos the general ruje Taid
tion (1) applies i principle, whi:h msans thal

the work vest originally in the author v

Two allernatives have bean provided for, however,

t vat :v for the Roman legal approach (A), and for the

Anglo-Saxon legal approach (B).

60, Under Alfernative A, copyright vests originally in the
auther of the work except where, in the emplovment con-
tract or the commission, the author and the emlover or the
person comimissioning the work have agreed in writéng to
the centrary, namely that original copyright vests in the
plover or ihc person commissioning the weork. The ;ont"}c

o inission conld also provide simply for assigniy:
righis to the employer or !he DEFROT SO
& work,

Aiernaiive B, the righis vest originddly in the an-

wark hui, uniess otherwise a 3
ration of the law io be fransf
the person commissioning th&‘
of assigoment causes the burden ¢
iv the event of dispuic. it is for th
v e bas not wansferced his rights, Ir
acier, this presumption of tran :
. 1w conditions laid down in the law, which are o
be mterpreted restrictively:
(i} the work must have been created for the emplover or
the person commissioning the work, which means that
the presumption of transfer does not extend to other
works that the same author may have crested for him-
self or for a third party;
(ii) onhf the economic rights mentioned in Section 4 of the
oie! Law are deemed fransferred o the empiover or
son commissioning the work, Accerdingly, the

ains ol the morai righes in his {Scotion
waere applicable, s droir de suwite w dbis);

o

(i the rights deemed transferred o the ewplover or the
persen comimissioning the work are so deermed only to
the axtent mecessary for the employer's customary activ-
ity ot the time when the contract of employment or
commission is concluded. Thus, for example, the author
of a radio play written under contract of service for a
broadessting organization, which at the time when the
contract was concluded exercised its activity only in the
field of sound broadeasting, retains the right to suthorize
wdaptation of the work for the stage and its per-
formance:

Taxt

SECTION 11
Ownership of copyright

(1} The rights profected by this Law are owned
in the first instance by the author or auwthors whe
ereated the work. The authors of 2 work of joini
authorship are co-owners of the said rights. Xu the
absence of proof to the contrary, the zuthor of 2
work: is the person under whose name {he work is dis-
closed, ‘

(2} In the case of 2 work created by an suthor
for an ndivideal or 8 legal entity, wrivate or public
auder 2 coniract of service in the course of his o
oyment or of a work commissioned from the anthor
by such an individual or legal entity,

[Alternative A: the copyright befongs in the firgt
instance io the former, nnless otherwise stipulated in
writing nvnder the contract.]

[Alternative B: the rights mentioned in Seetion 4
are, woless ofherwise stipulated in writing, deomed
transierred o the employer or fo the persen
comnissiening the work to such extent s may be nec-
eesary fo thelr customary aciivity ot the sime of the
concinsion of the contract of employment or the com-
missioning of the work, subject (o the persen come
migsioning the work undertaking to pay the agreed
amount for the creation of the work or the effective
payment of this amonnt. ]



TUNIS MODEL LAW ON COPYRIGHT 15

Commentary

(iv) with respect to commissioned works, the person com-
missioning the work must undertake to pay, or actnalty
pay, the agreed amount.

In the course of the discussion of this provision, certain
delegations considered that this presumption of the transfer
of authors’ rights to the employer or the person com-
missioning the work was not favorable to authors.

62. Subsection (3) deals. with the legal system applicable to
cinematographic works only, to the exclusion of audiovisual
works and works expressed by a process analogous to cine-
matography. A distinction should be made here between the
cinematographic work as such and the works incorporated
therein, representing the various contributions to the cine-
matographic work.

63. As to the cinematographic work itself, paragraph (i),
which defines the ownership of copyright, proposes two
alterratives to cater for the Roman legal approach (Alter-
native A) and the Anglo-Saxon legal approach (Alternative
B). According to the Roman legal approach, original copy-
right in a cinematographic work vests in the intellectual
creators of the work, according to the rule in subsection (1.
Most national legislations list these intellectyal creators,
They are the director, the author of the sceniario, the author
of the adaptation, the author of the dialognes, the author of
the musical compositions, et¢c. The Model Law does not do
s0: it leaves this to the national legislator. '

According to the Ariglo-Saxon legal approach, and in
derogstion from the rule in subsection (1), copyright vests in
the maker of the work, who is defined in paragraph {ii} as
the person or lega?! entity who has taken the initiative and fi-
nancial responsibility for the making of the work. When this
provision was discussed, certain delegations considered that
the conferment of copyright in the cinematographic work
on its maker was not favorable to the author.

In both cases (Alternatives A and B) the maker Is
obliged, prior to the making of the cinematographic work,
to couclude coniracts in writing with the intellectus]
creators of the work. Under paragraph (iii), these contracts
imply a presumption of assignment of the rights necessary
for the cinematographic exploitation of the work in favor
of the maker, for « limited term, the duration of which is to
be fizxed in the contracts.

64. With regard to the contributions to the cinematographic
work, cousidered separately, irrespective of whether thev are
the pre-existing works (novels and stories from which the
scenaric has been drawn, an original scenario submitted to
the maker, a musical work not specially composed for the
cinematographic work, etc.} or the specific contributions to
the cinematographic work (specially-composed music, spe-
cially-written "dialogue, décor, etc.), original copyright in
these works vests in their respective anthors, in accordance
with the rule in subsection {(1). Consequently .the maker
must, under paragraph (ii}, prior to making the cine-
matographic work, conclude contracts in writing with all
those whose works are to be used in it. Under paragraph
(iif), these contracts imply a presumption of assignment, in
favor of the maker, of the rights necessary for the cine-
matographic exploitation ‘of the works in question, uniess
otherwise stipulated, and with the exception of pre-existing
works and musical works whether pre-existing or not, with
or without words, .

Text

3)® In the case of a cinematographic work, the
copyright belongs
[Alternative A: in the first instance to the intel-
lectual crentors of the work;] ‘
[Alternative B: to the meker of the work;]

(ii) the maker, who is the person or Iegal emtity
who has taken the imitiative and financial
responsibility for the making of the work, shall
be obliged to conclude, prior to the making of
the work, contracts in writing with alf those
whiose works are to be used in the making;

(iii) unless otherwise stipulated, the contracts
concluded in writing with the intellectual crea-
tors of the work shall imply s presumption of
assignment of the rights necessary for the cine-
matographic exploitation of the work in faver
of the maker, for a lmited term, the duration
of which shall be fixed in the said coniracts;

{iv} the presumption provided for abeve shall not
apply {0 pre-existing works used for the mak-
ing of the work mor fo musical works with
or withont accompanying words.
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65, Liko oll other economic rights, thoese referred to in Sec-
tion 4 are transferable wholly or in part, and the terms and
conditions of the transfer are governed by general law, Ex.

cept in the case of transfer resulting from the law itself, as

under Section 11{2), Alternative B, the transfer must be
made in writing to be valid.

66, It should be stressed that Section 12 deals with the
transfer proper of authors’ rights, that is, the actual assipn.
ment of all or part of the copyright, but leaves aside the
mere granting of licenses to exploit the work, which may be
excluzive or non-exclusive and are governed by general
law.

&7. The droit de suite which is the subject of Section 4bis i5
inalienable and Section 12 is not applicable f¢ it Meither is
it applicable, of course, to¢ the moral rights provided for in
Section 5,

65. In the event of the tramsfer of rights by contract, the
confract must naturally specify the rights transferved, the
object to which these rights relate, that is, the work In its en-
tirety or in part, the duration of the transfer, the authors
rernuneration, the manner in which the work is to ba ex-
ploited, the number of uses or of copies, etc. Thus subses-
tion (3) provides that “ transfer, in whole or in part, of any
right referred to in Section 4 shall not imply the transfer of
any of the other rights, ™ and subsection (4} provides that,
“when a contract requires the total fransfer of one of the
rights referred to in Section 4, tis scope shall be Hmited (o
thie use provided for in the coniract. ” This means {hoen tha
sverything of which the author has not expresstv disposed
vemains reserved to him. Moreover, and especially with re-
zard ic works of art, alienation of the physical object
not imply alienation of the copyright subsisting in that of
ject. Thus the purchaser of a painting, photograph o1
doss nol possess the right to reproduce these objects, This ia
the princinle apd rule of subsection (5).

ot Finally, swhsection (6), which is optional {0 squrs
braciets), provides thai, “te be valid, the coniracts for the
irapsfer of the rights mentioned in Section 4 must be ap-
proved by the competent authority as defined in Section 18,
which may, where necessary, revise their terms. ” The pur-
pose of this provision is to prevent and correct any abuses
that might arise from inequality in the relative strength of
the parties to the contract,

0. The Berne Conventicn and the Umiversal
iav down different terms for copyright. To iake this
parity | azeewnt, the fivst five suhsections provide for
two i first rode

e Herne Convendion and the second o th
versal Convention.

71, The nuly remark prompied by Section 13 is that all of .

its provisions apply to the economic rights mentioned in
Section 4. In principle the droit de suite (Section 4bis), being
an economic right, should also be governed by ihe general
provisions on the duration of protection. Accordingly, if
this right is included in the legislation there should be a
reference to Saction 4bis as well as to Section 4.

Ty

SECTION 12
Transfer of copvright
{k} The righis referred fo in Seclion 4 ave
transferable in whole or in paxt,

{2} Transfer, ether than by operation of law, of
any right referred to in Section 4 shall he in writ.
ing.

€3} Transfer, in whole or in pari, of muy righi
referred to In Section 4 shall not fmply the transfer of
any of the other rights.

(4} When a contract requires the toial transfer of
omne of the rights referred to in Section 4, ifs scope
shall be Himited to the use provided for in the ¢on-
tract.

{5} The tansfer of owaership of the anly copy wr
of one or several copies of & work shall net uply the
trauster of the copyright in the work.

[(8) To be valid, the contracts for the brnusfer of
ihe righty referred fo in Scction 4 must be agyroved
by the competent authority as defined in Section 18
which may, where necessary, revise their ternss. ]

SECTION 13
Duration of economic righis

i) Unless expressty provided otherwise in this
Law, the rights referred fo ie Section 4 wre profocted -
dgortng the life of the anthor und [58] 125 vears alter
bis death,

(2} In the case of a work of joiuf authorship, the
rights referred to im Section 4 are protected during
the life of the last sarviving author and [50] [25] years
after his death.

(3} In the case of a2 work published anonymonsiy
or under a psendonym, the rights referred fo in Sec-
fion 4 are protected wmtil the expivation of [5¢] [25]
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72. Moral rights, which are provided for in Section 5, are
not covered by Section 13; their duration is governed by the
provisions of Section 5 itself and, as explained above, will
depend on whether or not subsections (Zbis} ef seq. of this
Section are adopted. For countries that do not adopt them,
moral rights will be perpetual. In countries that do adopt
them, the duration of the protection of moral rights will be
that provided for in Section 5(2bis), in accordance with the
Berne Convention. The figure twenty-five in square brackets
in subsection (2) refers to a country which, being party to
the Universal Convention only and hence not required to
protect the author’s moral rights, nevertheless does so and
even allows them to subsist after the author’s death, though
only for the minimum term under the Universal Conven-
tion, that is, twenty-five years after the authot’s death.

73. Finally, it is recalled that under Section 6{2) works of
folklore are protected without limitation in time.

74. The Tunis Committee strongly recommended the crea-
tion of authors’ organizations, which are still too few in
number in developing countries: it considered that an an-
thor was not capable of dealing on his own with the admin-
istration of his economic rights and the defense of his
moral interests on his national territory, and still less at the
international level. Tt should be mentioned here that, with 2
view to encouraging authors’ organizations, Section 17 of
the Model Law provides that the receipts produced by the
uge of works in the public domain and of works of national
folklore are to be used, infer alia, for that purpose.

75. Subsection (1) of this Section enables the copyright
owner, in the event of infringement of any of the rights pro-
tected, to refer the matter to the courts. The Model Law
does not specify what courts have jurisdiction in the matter,
and more specifically whether they are merely judiciary
courts irrespective of the nature of the parties. The question
might arise, for example, where the defendant is a public
administration.

76. The sanctions provided for in the Model Law are of a
civil natare on the one hand and of a penal nafure on the
other. It should be pointed out, however, that ihe penal sanc-
tions are not compulsory and may be either omitted or dealt
with by simple reference to the penal code.

77. Subsection (2) deals with infringements regarded as
violations of the national! heritage. .

78. Subsection (3) deals with the procedure for seizure. This
may be ordered either by the courts, or by an administration
such as the customs authorities when the infringing objects
are imported, but in any event this procedure may be carried

Text

years from the dafe on which such work was first
lawiully published, provided that, where, before the
expiration of this term, the author’s idemtity is
revealed or is mo lonmger in doubt, subsection (1)
applies.

{4) In the case of a cinematographic, radiophonic
or audicviseal work, the rights referred to in Section
4 are protected until the expiration of [50] [25] years
from the making of the work er, if the work is made
available to the public during such period with the
consent of the author, [50] [25] years from the date of
its communication to the public.

(5} In the case of a photographic work or a work
of applied art; the rights referred ¢o in Section 4 are
protected until the expiration of [25] [10] years from
the making of the work,

(6} AR ferms rum to the end of the calendar year
in which they world otherwise expire.

SECTION 14
Organization of authors

The administration of the rights referred to in
Section 4 and the defense of the moral interests of
authors referred fo in Section 5 shall be entrusted o
an organization of anthors which shall be empowered
to act as agent for the isswe of avihorizations and for
the collection of the royalties deriving therefrom. The
structure and the operation of the organization shall
be fixed in accordance with national legisiation.

SECTION 15
Infringements and sanctions

(1) Any person infringing any one of the rights
protected under this Law:
(i) shall be obliged by the court to cease such
infringement;

(i) shall be Hiable for damages;

(i) shall, if the infringement was willfel, be
punishable by a fine not exceeding ... or im-
prisonment not exceeding . . . months or both,
provided that, im the case of recidivism, the
above amount or term or both may be doubled.

(2) Any infringement of any one of these rights
which is comsidered as a violation of the natiomal
cultural heritage may be corbed by ail legitimate
eans,

(3) Imfringing copies, receipts arising from acts
constituting an infringement of these rights and any
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out endy at the request of the owner of the rignis. Tt may be
caried out, for exampie, at the request of ithe autherity
which exercises the rights in works of national {olklors, on
the imporiation of copies of such works made abroad {the
case provided for in Section 6(3).

79. Subseciion (4} deals with the material proof of infringe- -

ments of copyright, specifying that it can be afforded not
only by statements drawn up by officers or agents of the
judicial police, but also by ceriified statements of sworn
agents of the authors’ orpanization who are empowered o
take such action. It should be pointed out that the condi-
tions under which such agents are appoinied and sworn in
are determined by national legislation.

80, Under subsection (I} the law applies to works of pa-
fionais of the country concerned or of persons having thor
segidence in that country, or sgain {0 works firs published
in the country, irrespective of their aunthors’ nationality or
habitual residence. Gther works will not be protected in that
country, except in the cases referred to in subseciion (2}, al-
ternatives X and Y, Alternative X is intended for couniries
with the Roman legal approach, where usually the mere fac:
of being party to internaiional conventions suifices to ex-
iend the field of application of national law. Alternative ¥
is designed for countries with the Anplo-Saxon legal
approach, where extension of the field of application of na-
tional law requires a gpecific act by the government,

81, Swhseciion (3) deals with the extent of application of
the taw in time. The principle here is that of non-retro-
activity, However, the sentence in square brackefs is an op-
tional provision which proposes retroactive upplication of
the law to works created or published before the date of frs
o force, but on condition that they sre publis
¢ prriods provided for in Section 15,

82, It shovnid b noted that the Model Law makes ac
cific provision concerning works of architeciurs ¢
works incorporated o a buiiding. In this case it i catoel
that the applicable law should be that of the piace where the
architectural work or the building is Iocated,

82, The Maodel Law provides for the iniroduciion of a
domaine public payant. According to this system. whicl
is already known tb certain legislations, a work that has
fallen into the public domain may be used without
resiriction, subject however to the payment of a fee cal-

Fawnt

implements used for ihe infringement shall be subicet
to selzure.

{4) The material proof of such infvingement of
any one of the rights may be provided by statements
of police officers or by the ceriified statements of the
sworn agents of the organization of anthors.

SECTION 16
Field of application of Law

{1} This Law shall apply to:

6y works of pothors who are uationusls of, av
have their babitual residence in, the country,
and

(i} works first published in the conmtry, ifrve-
spective of the nationality or residence of their
authors.

(2} [Aliernative X] This Law shall fusthermore
apply to all works which, by virtne of irenties entered
into by ihe country, are fo be prefecied, as well as
to works of pational folkiore.

{2y {Alternative Y1 [Subject to Scction A6 and
BOf This Law shall furthermore apply o the works:
(i} of awthors who are nationals of, or heve

their habitual residence in; connirics;
EE} first published in countries;

i) of organizations; and

{iv} of uaticns! folidore of countries

wiieh, with reference to this subsection, shali bs nue-
ed in appropriste orders promuigated by the Gov-
ernment.

(3} The provisions of this Law shafl apply fe
works created or published subsequenty to the date
cn which this Law comes into force. [Works creaied
or published prior to this date shall aisoe be profected
provided that they fall within the perlods provided
for in Section 135.]

SECTION 17
“ Domagine public payant 7
The wser shall pay to the competen{ anthoriiy . . .

percent of the receipts produced by the use of works
in the public domain or their adapiation, incloding
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Commentary

culated as a percentage of the receipis produced by the use
of the work or its adaptations. The sums collected are to be
used, under Section 17, for the purposes specified therein.
Receipts produced by the use of national folklore are
provided for in the same way, Fimally it should be noted
that, for the purposes of the application of this Section, the
reference to institutions for the benefit of authors also
covers organizations of translators.

84. With regard to the definitions, any comments conld be
readily dispensed with, since the very essence of a definition
is its self-sufficiency. Nevertheless, some brief remarks
would appear to be of use.

&5, First, it should be noted that the definitions of “pub-
lished works,” *“works firsi published” and “reproduc-
tion * are based on the Convention provisions.

86. A further remark concerns the definitions of three al-
lied concepts, namely, “communication to the public,”
“performance™ and “broadcast.” ‘The defipition of this
last term is clear and it should be siressed that it also in-
cludes the distribution of sounds or of images and sounds
by wire or by cable, since this is now a customary extension
of broadcasting in the strict sense. The definitions of “ com-
munication to the public” and “performance” are very
close: the first is very general, covering all technical means
of presentation such as projection equipment, for instance;
the second is more specific. -

&7. On several occasions the law mentions the © cempetent
authority. ” This is by no means bound to be the same au-
thority in each case and it is conceivable, for instance, that
the autherity that will consider applications for translation
or reproduction licenses in accordance with Sections @ and
10 will not be the one that exercises. the rights in works of
national folklore under Section 6. It will be for each coun-
try io determine the jurisdiction of the competent authority
or avthorities provided for in the law.

Test

works of mational folklorve. The sums collected shall
be used for the following purposess
(i) o promote imsitutions for the bemefit of
authors [and of performers), such as societies
of authors, cooperatives, guilds, etc.
(ii) to protect and disseminafe nstional folklore.

SECTION 18
Definitions

For the purposes of this Law:

(i) “ broadcasting ” means the transmitting, for
reception by the gemeral public, by wireless
means or wire, of sounds or of images snd
soumds;

{if} “ commumication tc the public ¥ means mak-
ing a work svailable to the public;

(iii} “ competent authority” means ome or micre
bodies, each consisting of one or more persons
appointed by the Government for the purpose
of exercising jurisdiction under the provisions
of this Law whenever amy matter requires to
be determined by such authority;

{iv) “folklore ” means aff literary, arfistic apd
scientific works created om mational ferritory
by authers presumed fo be nationals of such
couniries or by ethmic communities, passed
from generation to gemeration and constituting
one of the basic elemenis of the iraditional
cultural heritage;

(v} “ performance ” mieans a public performance
or delivery of a work by any mezps what-
soever;

(vi) “ published works ¥ means works published
with the consent of their aothors, whatever
may be the means of manufacture of the
ceples, provided that the availability of such
copies kas been such as to satisfy the reason-
able requirerments of the public, having regard
to the nature of the work;

(vil) “reproduction ” means the making of one
or more copics of a Hiterary, artistic oz scien-
tific work, in any material form including any
sound or visual recording;

(viii) “ works first published ” means works first
published in the country, or works firsi pub-
lished abroad but also published in the country
within thirty days from the earlier publication
{simultanecus publication);

(ix) “work of joint authorship ” means s work
creafed by two or more suthers in collsbora-
tion, in which the individual confributions are
indistinguishable from each ofher.
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Appendices

85, As mentioned in paragraph 2 of this commentary, i
was <deeided that a copyright modsl ksw for developing
couniries should be drawn up in order to assist {hose coune
tries in dariving benefit from the facilities offered by the Pa-
ris Act (1971) of the Berne Convention and by the Universal
Copyright Convention as revised at Paris in 1971, To this
end the relevant provisions adopted at the Revision Confer-
enaes (Appendix to the Paris Act of the Berne Convention
and Articles V to Vauater of the revised Universal Conven-
ton} constitute an important elemeat of the Model Law.
The fact that they are placed in appendices is due o con-
siderations of a practical nature.

g4 Appendis A (translaiion Heoenses) and Appendix I (ro-
production  licenses) contain numerous provisions which
are vary similar and in some cases even identical. However,
instead of aiempting t© combine them the Model Law sope
arutes thewy, both because there are slight hut subile differ-
ences between the respestive obligations, and hecause somz
developing  couniries may wish to adopt only ane of
them.,

D0. In wery general terms, the provisions of the two Ap-
pendices enable nationals of the country concernsd to appiv
for licenses to translate or reprodumce a work protocued by

copyright and to publish the franslaton or reproduction, af-
ter the cxplration of specified periods and on conditions de-
termined by the aforementionsd provisions of the Paris Aet
of the Berne Convenifon and of the revised Universal Copy-
right Convention.

91. To a large extent the text of the two Appendicss to the
Model Law is accordingly patterned on the relevant arifcles
in the two Conventions, and thus requires no commentary,
1t is vnderstood, however, that countries which are party to
only one of the two Conventions should adapt certain
provisions of the Appendices to their needs, in particular,
that of Section A42)H) in Appendix A, whers notification
tx the Bdirector General of one of the two Organizations
{Unesco or WIPOY would be sufficient.

92, Moreover, a new provision has been included (Sections
A4{1¥ID and B4(1DGI)) which reproduces the substance of
paragraph 115 of the Report on the Universal Convension
Revision: Qonference and of paragraphs 40 amd 41 of the
Report oo the Berne Convention Revision Conference (Pa-
ris 1971} The objeci of this provision is to permit the mak-
ing of copies of a reproduction or translation, ns the cass
may be, in 2 couniry other thap that where the trapsiation
or reproduction Hcense has bean izsued.
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Appendix A: Translation Licenses
[See Section 9}

SECTION Al

Works covered

The provisions of this Appendix apply te works which have been published in printed or analogous forms
of reproduction.

SECTION A2

Application for license

(1) Any national of the country may, after the expiration of the relevant period provided by subsection (2),
apply to the competent authority for a license to make a translation of the work into any of the lamguages
indicated in Section 9 and to publish the translation in printed or anaiogous forms of reproduction (kereinafter
referred fo as “ the lcemse ™).

(2} No license shall be granied until the expiration of whichever of the following periods is appiicable:

(i) one year from the date of first publication of the work where the applicatior is for a Heense for transla-
tion into ... [specify here the language or languages in general use in the country which should not
include English, French and Spanish or any other language in general use in any developped country
party to the Berne Convention or the Universal Copyright Convention]; ' '

(i) three years from the date of fivst publication of the work where the application is for a Bcense for transta.
tion into . .. {specify here the language or languages in general use in the country not covered by (i)
abovel.

SECTION A3

Grrant of license

(1) Before granting a license, the competent authority shall determine that:

{i) no translation of the work inte the langnage in guestion has been published in printed or analogous forms
of reproduction, by or with the authorization of the owner of the right of tramsiation, or that all previous
editions in that language are out of print; ' : -

(i) the applicant for the license has established that he either has requested, and has been denied, anthoriza-
tion from the owner of the right of translation or, after due diligence on kis part, he was unable to find
such owner;

(i) at the same time 2s addressing the request referred to in (i) above fo the owner, fhe applicant for the
license has informed amy national or international information center designated for this purpose by the
Government of the country in which the publisher of the work to be translated is bekieved fo have his
principal place of business; '

{iv} if he conld not find the owner of the right of translation, the applicant has sent, by registered airmail,
a copy of his application to the publisher whose name appears on the work and another sich copy to
any information center referred to in (iii) above, or, in the absence of such a center, o the Unesco Inter-
national Copyright Information Centre, '

{(2) No license shall be granted pnless the owner of the right of translation, where known or located, has
been given an opportarify to be heard. :

(3}a) No license shall be gramted until the expiration of:
(i) a further period of six months, where the three-year period referred to in Section A2{2)(ii) applies, or
(i) a forther period of nine months, where the one-year period referred to in Section A2(2)() applies.
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(b} Such further period shall he computed from the date on which the applicent complies with the require-
ments mendoned kv subsecfion (X3il) and (i) or, where the identity or the address of the owner of ihe right
of frapsintion Is wnimown, from fhe dafe on which the apphicani alse complies with the requirement mentioned
ine subsection (){iv). ’

{c) Ef, doring either of the said further periods, a translation into the language in guestion has been pubiisked
in printed or analogous forms of reproduction, by or with the anthorization of the owner of the transladon
right, no licens¢ shall be granted. '

(4} Fer works composed mainly of illusirations, a license shali be granted only if the conditions of Appen-
dix B are also inlfilled.

{5} Nu license shall be granted when the author has withdrawn gl copies of the work from circnlation.

SECTION A4

Scope and conditions of the license

{£) Auny license under this Appendiz:
(i} shali be only for the purpose of teaching, scholarship or research;
{ii} shali only aliow publication in a printed o¥ anaiogous forms of repreduction and ounly on the fterritory
of the couniry:
Provided, however, that, where the competent authority certifies that fncilities do not exist on the fex-
eitory of the couniéry for such prinfing er reprodociion or that existing facilities are incapable for eco-
nomic or practical reasons of ensvring such reproduction, the reproduction may be made ouiside the

connfry ii: :

{#) the coumtry where the work of reproduction = done is parfy o the Beme Convention or fe tie
Uiniversal Copyright Convention;

by all copies reproduced are sent fo the Heensee in one o more bulk shipwments for disiribufion exclne
sively in the country and ihe coniract between ihe Hicensee aud the estabiishment doing the work of
reprodoctica se vegiires;

{¢} the said cenfract provides that the establishment engaged for doing the work of reproduction guay-
antees that the work of reproduction iv iawind in the country where it is done; and

{d} the licensee does pot entrust the work of reproductivn to an establishment specially created for e
purpose of having coples reprodoced of works fer which 2 Hcemse has been gromfed under this
Appendix.

(iii} shali not exfend to the export of copies made under the license, except as provided in subscction (Z);

{iv) shali be non-exclusive; and

{v) shall not be transferable.

{2){a) Copies of a fransiation published under a liconse may be sent abroad by the Government or other
public enfity provided that:
(i} the frauslation iv inio a language other than English, ¥remch or Spanish [NEB: This provision is needed
only to the sxtent thot English, French snd Spanish appear among the lacguages mentioned i Sec-
tion %13
{35 the rvecipicuts of the copies are individuals who are pationals of the couniry or are exganizations grouping
individmals who are nationals of the country;
{iii} the recipients will use the coples only for the purpose of teaching, scholarship or research;
(iv} beth the sending of the copies abroad and their subsequent distribution fo the recipicnis ave without
any commercial purpose; '
(v} the Government of the foreign country to which the copies are sent bas agreed io the receipt or distribu-
tion, or both, of the copies sent into that couniry.
{b) The Directors General of Unesce and WiP(Q shall be notified by the Government of apy agreement
referred (o in subparagraph (2){v).

'
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(3) The license shall provide for just compensation in favor of the owner of the right of transiation that
is consistemt with standards of reyalties normally operating in the case of licenses freely negotiated between
persons in the country and owners of transiation rights in the country of the owner of the right of {ranslation.

{4) If the licemsee is umable, by reason of carrency regulations, to transmit the compensation to the owner
of the right of translation, he sheil report the fact to the competent authority whe shall make all cfforts, by the
use of international machimery, to emsure such tramsmittal in internafiomafly comverfible currency or its
equivalent. :

(5) A.s a condition of maintaining the validity of the leense, the transiation must be corzect and all pubhshed
copies must include the following:
(i) the original title and name of the author of the work;
{if} a notice in the language of the fransiation stating that the copy is avaiiable for distribution only in the

coundry:
(iii} if the work which is tramsiated was published with a copyright notice, a reprint of that notice.

(6) The license shall ferminate if a transiation of the work in the same Ianguage and with substantially the
same comfemt as the tramslation published under the licemse is published in prinied or analogous forms of
reproduction in the country by or with the authorization of the owner of the right of translation, at 2 price
reasonably related o that normally charged in the country for comperable works. Any copies already made
before the license termingtes may comtinue fo be distributed until their stock is exhausted.

SECTION A3

License for broadcasting organization

(1) A license under this Appendix may also be granted to a domestic broadcasting organization, provided
that all the following conditions are met:
(i) the translation is made from a copy made and acgoired in accordance with the Jaws of the country;

{ii} the zansiation is only for mse in broadcasts intemded exclusively for feaching or for the dissemination
of the resulis of specialized technical or scientific research to experts in a parficolar profession;

(iii) the tramslation is uwsed exclusively for the purposes specified in (ii), above, through broadcasts that are
Iawfuily made and that are intended for recipients in the couniry, inclnding broadcasts made through the
medinm of sound or visnal recordings that have been made lawlully and for the sole purpose of such
broadcasts;

(iv) sound or visuwal recordings of the translation may not be used hy broadcas‘tmg organizations sther than
those having their headquarters in the country; and

(v) all uses made of the transiation are wifhout any commercial purpose.

{2) A license may also be granted to a domestic broadcasting organizafion, vnder all of the conditions
provided in subsection (1), to tramslate any i{ext incorperated in am audiovisual fixation that was itself pre-
pared and published for the sole purpose of being used in connection with systematic instructional activities.

SECTION A8

Applicability of Section 9 and this Appendix.
Alternative X

(1) Sectior: 9 and this Appendix shall apoly to works whose comnfry of crigin is the counfry or any other
country which is bound by, or has admitted the application of, the revised (1971) Universal Copyright Conven-
tion and/or the relevant provisions of the Appendix to the Paris Act (1971) of the Berme Convention for the
Protection of Literery and Artistic Works.
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{2} This Appendix shall cease to be applicablic when the declarafion made by the Government under Avti-
cle V5= (1} of the revised (1971) Universal Copyright Convention and/or the relevant provisions of the Apypern-
dix of the Paris Act (1971) of the Berne Convention for the Protection of Literary and Arfistic Workis cesses
to be effective. '

Alternative ¥

(1) Section 9 and this Appendix shall apply to works whose country of origin is the country er any other
country whose name, with reference to this Appendix, is indicated in an appropriate order promulgated by
the Government.

(2} The Government may, by order promulgaied by it, discontinue the application of Section ¢ and this
Appendix. <

Appendix B: Reproduciion Licenses

[See Section 10]

. SECTION B1

Works covered

Subject to Section BS, the provisions of this Appendix apply t6 works which have been published iv printed
or analogous forms of reproduction, :

SECTION B2

Application jor Heenge

(1} Avy national of the country msay, after the expirstion of the relevant peried provided by subsection (23,
apply fo the competent authority for a liceuse {o reproduce and publish 2 particular edition of the weork in
prinfed or analogous forms of reproduction (horeinafter referred fo 25 © the Bicense ™),

{1} No license sholl be granfed woill the expiration of whichover of the fellowing periods is applicable,
commencing from the dute of first publication of the particular edition of the work:
(i) three years for works of technology and of the natoral and physical sciences, inciuding mathematics;
(il} seven years for works of fiction, poetry, drama and music, and for art books;
(ifi} five years for all other works.

SECTION B3
gt At Fos o
SFFARE OF (I0EFSe

(1} Before granting a lconse, the competent suthorty shall deicrndue that:

i1} mo distribution, by or with the authoization of the ewner of the right of reproduction, of copies in primied
or anslogons forms of veproduction of that pariicwiar edition has taken place iz the couniry, to the geners
public or in connection with systemafic instructional activities, at a price reasonably related i that normal-
ly charged in the country for comparable works, or that, under the same conditions, such copies have not
been on sale in the country for a continueus period of at least six months;

(iiy the applicant for the license has established that he either has requested, and has been denied, authoriza-
tion from the owner of the right of reproduction, or that, after due diligence on his part, ke was unable
to find sach owner; :

{iif} at the same time as addressing the reguest veferred to in (i) above, to the owner, the applicant for the
license has informed any national or international information center designated for this purpose by the
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Government of the country in which the publisher of the work to be reproduced is believed to have his
principal place of business; o :

(iv) if he couid not find the owner of the right of reproduction, the applicant has sent, by registered airmail,
a copy of his application fo the publisher whose name appears on the work and another such copy to
any information center referred to in (jii) above, or, in the absence of such a center, {0 the Unesco Inter-
national Copyright Information Centre.

(2} No license shall be granted unfess the ownér of the right of reproduction, where known or located, has
been given an opportunity to be heard.

(3) Where fthe three-year period referred to in Section B2(2)(i) epplies,; no license shall be granted until
the expiration ef six months computed from the date on which ¢he applicant complies with the requirerients
mentioned in subsection (1)(ii) and (i) or, where the identify or the address of the owner of the right of repro-
duction is unknown, from the date on which the applicant alsc complies with the requirement mentioned in
subsection (1) (iv). B

(4) Where the seven-year or five-year periods referred to in Section B2(2) (ii) or (i) apply and where the
identity or the address of the owner of the right of reproduction is unknown, no license shall be granted until
the expiration of three months computed from the date on which the copies referred to in subsection {I)}iv)
have been mailed. ' , : .

(5) i, during the period of six or three inonths referréd to in .Suhsectioh_ (3).or (4), ai_distrihuﬁon or placing
on sale as described in subsection (1)(i) has taken place, no licemse shall be granted.

(6} No license shail be granted if the author has withdrawn from circulation all copies of the edition which
is the snbject of the application.

{7) Where the edition which is the subject of an application for license under this Appendix is a translation,
the license shail only be granted if the translation is in a langnage indicaied in Section 9 and was published by
or with the avthorization of the owner of the right of translation.

SECTION B4

Scope and conditions of the license

(1) Any license under this Appendix:

(i} shall be only for use in connection with systematic instractionat activities;

(i) shall, subject to Section BS, only allow publication in a printed or analogous form of reproduction at
a price reasomably related to, or lower than, that normally charged ie the coumiry for a comparable
work;

{iti) shail only allow publication on the territory of the country and shail not extend to the export of copies
made under the license: _

Provided, however, that where the competent aunthority certifies that facilities do mot exist on the
territory of the country for such reproduction or that existing facilities are incapable for ecomomic or
practical reasons of such reproduction, the reproduction may be made outside the counfry if:

(a) the country where the work of repreduction is dome is party fo the Berme Comvention or to the

~ Universal Copyright Convention;

{b} all copies reproduced are sent to the licensee in one or more bulk shipments for distribution exclu-
sively in the couniry and the contract between the licensee and the establishment doing the work
of repreduction se reguires;

{c) the said contract provides that the establishment engaged for doing the work of reproduction gnar-
antees that the work of reproduction is lawful in the country where it is done; and

(@) the licensee does not entrust the work of reproduction to an establishment specially created for the
purpose of having copies reproduced of works for which a license has been granted under this
Appendix;

(iv) shall be non-exclusive; and

(v} shall not be tramsfersble.
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{2} The lcense shal] provide for jusi compensation in favor of the owner of the right of ceproduciticn
that is consistent with standards of rovalties normaily operating in the case of licemses freely mnegotinied
between persoms in the counéry anmd owners of reproduction rights in the country of the owner of the right
of reproduction.

(3) If the licemsee is unable, by reason of currency regulations, to fransmit the compensation to the owner
of the right of reproduction, he shall report the fact to the competent authority who shall make all efforis, by
the use of international machinery, to ensure such fransmittal in internationally convertible cugrency or its

eqizivalent.

{4} As a condition of mainfaining the validity of the license, the reproduction of that particular edition mist
be accurate and all published eopies must include the following:

(i} the title and name of the awihor of the work;
{ity a nofice in the ianguage of the publication stating that ihe copy is available for disiribution only in the

country; '
(iiiy if the edition which is reproduced bears a copyright notice, a reprint of that notice.

{537 The license shall terminate if copies of au edilion of the work in printed or ami!ogous forms of repro-
duction are disiribnied in the country, by or with the muthorization of the owner of the right of reproduciion,
to the general public or in cennection with systematic insiructional activities, at a price reasonably relsted to that
normally charged in the country for comparable works, if such edition is in the same langnage and is subsizn-
tially the same in content as the edition which was published under the license. Any copies already made before
the licemse terminates may confinue to be disiributed until their stock is exhausted.

SECTION B3

License for audiovisual fixations

Under the conditions provided in this Appendix, a license mazy also be granted:

i} o reproduce o audiovisua) form 2 lawiully made audioviseal fixation, including 2ny protecied weorks
incorporated in it, provided fhat the sald Hxstion wae prepared and published for the sole purpese of
boing used in conmecHon with sysicmatic instructionaf activities, and

(ii} to transiate any text incorporated in the said fixation into ... [state the language or languages in eensral
pse in the countryl.

SECTIGN B6
Applicability of Section 10 and this Appendix
Alternative X
{1} Section 10 and this Appendix shall apply to works whose counfry of origin is the country or any other

couniry which is bound by, or bas admitted the application of, the revised (1971) Universal Copyright Cenven-
tion and/or the relevant provisioms of the Appendix to the Paris Act (1971) of the Berne Convention for the

Protection of Liferary and Artistic Works.

€2 Fhis Appendix shall cease éo be apolcable when the declaration made by the Govermment wnder Ar-
ticle V&% {1} of the revised (1971} Universal Copyrigh! Convenfion and/or the relevand provisiens of the Ap-
pondix to the Paris Act (1971) of fiee Borne Convendion for the Protection of Liferary and Axfistde Works
censes {0 be offective.

Alternative ¥

(1} Section 10 and this Appendix shall apply to works whose country of origin is the country or any other
country whose name, with reference to this Appendix, is indicated in an appropriate order promulgated by the
Government.

{2} The Government may, by order promulgated by &, discentinwe the application of Section 16 and this
Appendix, :






