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violations of 27–2076(b).  By way of com-
parison, HPD issued around 500,000 total
violations just last fiscal year, see Tr. 15–
17–of reported violations of section 27–
2076(b).  All of this thoroughly discredits
the plaintiff’s assertion that 27–2076(b) is
being widely deployed by landlords in a
way that harms families.

In sum, the Court concludes that the
City has carried its burden of demonstrat-
ing that HMC section 27–7076(b) furthers,
in theory and in practice, legitimate gov-
ernment interests in the health, safety and
welfare of children that cannot be achieved
through other alternatives, and that HMC
section 27–2076(b) does not violate the
Fair Housing Act. The Court therefore
denies Sierra’s requests for injunctive and
declaratory relief.  Moreover, the above
conclusion also moots, as a matter of law,
Sierra’s claim for damages against the
City defendants, which presupposed their
enforcement of an invalid regulation.  Ac-
cordingly, the Clerk of the Court is direct-
ed to enter judgment dismissing the Com-
plaint with prejudice.

SO ORDERED.
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Background:  Patent owner filed action
alleging infringement of patents for stent

devices and methods for delivery and man-
ufacture of plurality of those devices. Own-
er filed motion for preliminary injunction
after jury verdict in its favor.

Holdings:  The District Court, Sue L.
Robinson, J., held that:

(1) owner did not show that it had been
irreparably harmed by infringement;

(2) owner’s willingness to forego its patent
rights for some manner of compensa-
tion supported court’s conclusion that
money damages were not inadequate;

(3) strong public interest favored denying
permanent injunction; and

(4) balance of harms did not favor infring-
ing competitor.

Motion denied.

1. Patents O317

Permanent injunctions in patent cases
must be based on a case-by-case assess-
ment of the traditional equitable factors
governing injunctions.

2. Patents O317

To be awarded a permanent injunc-
tion in a patent case, a plaintiff must dem-
onstrate:  (1) that it has suffered an irrepa-
rable injury;  (2) that remedies available at
law, such as monetary damages, are inade-
quate to compensate for that injury;  (3)
that, considering the balance of hardships
between the plaintiff and defendant, a
remedy in equity is warranted;  and (4)
that the public interest would not be dis-
served by a permanent injunction.

3. Patents O317

The decision whether to grant or deny
permanent injunctive relief rests within
the equitable discretion of the district
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courts, and that discretion must be exer-
cised consistent with traditional principles
of equity, in patent disputes no less than in
other cases governed by such standards.

4. Patents O317

Owner of patent on bare-metal stent
did not show that it had been irreparably
harmed by infringement of patent by com-
petitor, as required for court to issue per-
manent injunction on its behalf, where
owner did not identify any specific custom-
ers that it had lost, or stood to lose, direct-
ly as result of infringer’s continued sales of
accused stents, another competitor held
larger market share than infringer, and
owner recaptured nearly all of market
share lost to infringer and currently was
leading producer of bare-metal stents.

5. Patents O317

Patent owner’s willingness to forego
its patent rights for some manner of com-
pensation supported court’s conclusion that
money damages were not inadequate, and
thus owner would not suffer irreparable
harm absent permanent injunction against
competitor, although owner had been se-
lective regarding its licensing compensa-
tion by exchanging its technology only for
other licenses to competing technology.

6. Patents O317

Strong public interest favored denying
permanent injunction to patent owner and
against infringing competitor to maintain
diversity in coronary stent market.

7. Patents O317

Infringing competitor’s contrary liti-
gation positions in its prior unsuccessful
pursuit of injunction in same case on its
stent patents were not sufficient for owner
of stent patent to carry its burden on its
permanent injunction motion.

8. Patents O317
Balance of harms did not favor in-

fringing competitor on patent owner’s mo-
tion for permanent injunction, where com-
petitor’s infringing sales of accused bare-
metal stents accounted for only 0.21% of
its $11.3 billion in total sales.

Patents O328(2)
5,514,154, 6,066,167, 6,066,168, 6,432,-
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MEMORANDUM OPINION

SUE L. ROBINSON, District Judge.

I. INTRODUCTION

The history of the present litigation has
been well-documented in the court’s prior
opinions, and is repeated here by way of
summary.  Throughout the course of the
last ten years, the major manufacturers of
stents have filed suit in this court assert-
ing claims of infringement of their respec-
tive patents against their competitors.
The present lawsuit originally was filed by
the predecessor in interest to Medtronic
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Vascular Inc. and Medtronic USA, Inc.
(collectively, ‘‘Medtronic’’), claiming in-
fringement by Advanced Cardiovascular
Systems, Inc. and Guidant Sales Corpora-
tion (collectively, ‘‘ACS’’) of certain of its
patents (‘‘the Boneau patents’’);  ACS
countersued for infringement of certain of
its patents (‘‘the Lau patents’’).1  Because
judgment was entered in favor of ACS in
connection with the Boneau patents (D.I.
546 2), the parties were ‘‘realigned’’ in or-
der to proceed with the jury trial on the
Lau patents.  (D.I. 585)

In February 2005, at the conclusion of
trial, the jury returned a verdict that the
Lau patents were valid and infringed by
Medtronic.  (D.I. 629) Medtronic’s infring-
ing products include its GFX, GFX 2, GFX
2.5, BeStent2, S540, S660, S670, S7, Driv-
er, MicroDriver, and Racer branded
stents.3  On March 30, 2007, the court
denied Medtronic’s motions for judgment
as a matter of law and for a new trial.
(D.I. 711) On April 24, 2007, the court
ruled that the Lau patents were not unen-
forceable due to inequitable conduct.  (D.I.
713) The court subsequently entered judg-
ment in favor of ACS. (D.I. 715, 719) Med-
tronic filed a notice of appeal to the United
States Court of Appeals for the Federal
Circuit on May 9, 2007.  (D.I. 716) ACS
subsequently moved this court for a per-
manent injunction.  (D.I. 725) The Federal
Circuit dismissed Medtronic’s appeal as
premature in view of ACS’s motion for a
permanent injunction.  See Advanced Car-
diovascular Sys., Inc. v. Medtronic Vascu-

lar, Inc., 231 Fed.Appx. 962 (Fed.Cir.2007)
(unpublished).

On August 6, 2007, this court stayed
plaintiff’s motion for a permanent injunc-
tion insofar as it related to the ‘‘Endeavor’’
stent, pending arbitration on the issue of
whether Medtronic had an express or im-
plied license to sell ‘‘Endeavor’’ under the
Lau patents.  (D.I. 756) The Arbitrator
answered this question in the negative on
February 26, 2008.  (D.I. 824, ex. A) That
same day, ACS moved the court to lift its
stay on proceedings relating to ‘‘Endeav-
or.’’  (D.I. 824) The court now turns to
ACS’s motions for a permanent injunction
and to lift the stay relating to Medtronic’s
‘‘Endeavor’’ stent.  (D.I. 725, 824) For the
reasons that follow, the court lifts the stay
and denies ACS’s motion for a permanent
injunction in toto.

II. BACKGROUND

Prior to the inventions at issue in this
case, coronary stents utilized in the United
States generally comprised one of two
types of stent:  coil design and a slotted-
tube design.  In the 1990s, ACS developed
a second generation stent combining the
radial strength and longitudinal flexibility
benefits of each of these prior designs into
one bare-metal stent having a connected-
ring design.  This connected-ring design is
covered by the Lau patents, and embodied
in ACS’s ‘‘Multi–Link’’ family of stents.

The Multi–Link stent was released to
market in October 1997.  Prior to that
time, Cordis Corporation (‘‘Cordis’’) main-

1. Although multiple Lau patents were assert-
ed, only four were tried:  U.S. Patent Nos.
5,514,154 (‘‘the 8154 patent’’), 6,066,167 (‘‘the
8167 patent’’), 6,066,168 (‘‘the 8168 patent’’),
and 6,432,133 (‘‘the 8133 patent’’).  These
four patents will be referred to in this context
as the ‘‘Lau patents.’’

2. All docket items reference documents filed
in Civ. No. 98–80.

3. Specifically, the jury found that Medtronic’s
Microstent II, GFX, GFX 2, GFX 2.5, S540,
S660, S670, and BeStent 2 products infringe
the 8154 patent.  Each of these stents, and in
addition the S7, MicroDriver, Driver, and
Racer stents, infringe the 8167 patent.  All of
the foregoing stents infringe the 8133 patent.
All of these stents, except the BeStent 2, also
infringe the 8168 patent.
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tained the dominant (67%) share of the
market with its slotted-tube design stent.
(D.I. 726, ex. 6 at ACS129353) Within a
few months of ACS’s product launch, Mul-
ti–Link had captured 64% of the U.S. mar-
ket, dropping Cordis’s share to 23%.  (Id.)
Medtronic released its infringing MicroS-
tent II in December 1997.  Between Janu-
ary 1998 and July 1998, Medtronic pro-
gressively chipped away at ACS’s market
share.  In January 1998, ACS led with
59% to Medtronic’s 18%.  (Id. at
ACS185912) Medtronic released its in-
fringing GFX stent in April 1998.  By July
1998, Medtronic surpassed ACS in market
share (45% to 39%) to become the leading
supplier of second-generational stents.
(Id.)

Also at this time, however, Boston Sci-
entific Corporation (‘‘BSC’’) entered the
U.S. market.  By July 1998, BSC had ac-
quired only a 5% market share.  Within
two months, BSC’s market share grew to
about 30%, where it remained relatively
constant through January 1999.  (Id.)
‘‘ACS quickly reclaimed its leadership po-
sition in the stent market with the release
of its next Multilink stent (the ‘Duet’) in
November 1998, and [has] held onto that
position in the bare-metal stent market
ever since [that time, although] Medtronic
has continued to hold a significant
share[.]’’  (D.I. 729 at ¶ 5) In January
1999, ACS led the market with a 52%
share, BSC was second with a 28% share,
and Medtronic third with a 16% share.
Cordis 4 held a 3% share.  (D.I. 726, ex. 6
at ACS185912)

In April 2000, ACS licensed the Lau
patents to Cordis as part of the parties’
settlement of a series of patent infringe-
ment lawsuits (brought by ACS) in the
Northern District of California.  (D.I. 728

at ¶ 2;  D.I. 790, ex.  F at ACS007677522,
ACS00767565) Similarly, in May 2000,
ACS licensed the Lau patents to BSC as
part of another settlement agreement re-
lating to suits brought by ACS in Indiana
and BSC in California.  (D.I. 728 at ¶ 3;
D.I. 790, ex. E at ¶ 1.3) Both agreements
involved cross-licenses to the parties’ intel-
lectual property.

In 2003, a new type of stent, the drug-
eluting stent (‘‘DES’’), was introduced to
market in the U.S. Generally, a DES is a
normal metal stent that has been coated
with a drug known to interfere with the
process of restenosis (reblocking of the
artery).  Cordis’s ‘‘Cypher’’ stent was the
first DES to market in the U.S. in April
2003, followed closely by BSC’s ‘‘Taxus’’
DES in March 2004.  (D.I. 726, ex. 13, 14)
Both the Cypher and Taxus stents are on
the market under licenses to ACS’s Lau
patents secured in 2000.  (D.I. 727 at 10)
That is, Cypher and Taxus stents comprise
a metal platform described by the Lau
patents.  Medtronic’s ‘‘Endeavor’’ stent
was the third DES to market in February
2008; 5  ‘‘Endeavor’’ was the first DES ap-
proved by the FDA in four years.  The
‘‘Endeavor’’ DES uses as its platform the
infringing Driver stent.  ACS gained FDA
approval for its ‘‘Xience’’ DES on July 2,
2008, and now competes in the U.S. DES
market.  (D.I. 842 & ex. 1, 2)

III. PERMANENT INJUNCTION
STANDARD

[1–3] In eBay Inc. v. MercExchange,
L.L.C., 547 U.S. 388, 126 S.Ct. 1837, 164
L.Ed.2d 641 (2006) (vacating and remand-
ing MercExchange, L.L.C. v. eBay Inc.,
401 F.3d 1323, 1339 (2005)) (hereinafter
‘‘eBay ’’), the Supreme Court overruled the

4. Cordis was acquired by Johnson & Johnson
(‘‘J & J’’) in 1995, and became a subdivision
of that company.

5. See http://www.fda.gov/bbs/topics/news/
2008/new01787.html.
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Federal Circuit’s longstanding ‘‘general
rule that courts will issue permanent in-
junctions against patent infringement ab-
sent exceptional circumstances.’’  Perma-
nent injunctions in patent cases must be
based on a case-by-case assessment of the
traditional equitable factors governing in-
junctions.  Id. at 1839.  That is, to be
awarded a permanent injunction, a plaintiff
must demonstrate:  ‘‘(1) that it has suf-
fered an irreparable injury;  (2) that reme-
dies available at law, such as monetary
damages, are inadequate to compensate
for that injury;  (3) that, considering the
balance of hardships between the plaintiff
and defendant, a remedy in equity is war-
ranted;  and (4) that the public interest
would not be disserved by a permanent
injunction.’’  Id. ‘‘[T]he decision whether
to grant or deny injunctive relief rests
within the equitable discretion of the dis-
trict courts, and that discretion must be
exercised consistent with traditional princi-
ples of equity, in patent disputes no less
than in other cases governed by such stan-
dards.’’  Id. at 1841.

IV. DISCUSSION

A. Irreparable Harm
1. ACS’s arguments

ACS asserts that Medtronic’s infringe-
ment is causing irreparable harm for sev-
eral reasons.  ACS and Medtronic are
head-to-head competitors in the bare-metal
stent industry, and ACS is unable to exer-
cise its right to exclude.  ACS’s loss of
market share to Medtronic has ‘‘forced
ACS to spend less on research and devel-
opment [‘‘R & D’’] than it otherwise could
have without Medtronic on the U.S. mar-
ket.’’  (D.I. 727 at 8) Specifically, ACS has
a policy of investing 15–17% of its corpo-
rate revenue back to R & D;  the less it

makes, the less is allocated in this manner.
(D.I. 805 at 6;  D.I. 806, ex. 24 at 55, 58)
Further, ACS claims that its loss of sales
‘‘hurt ACS’s ability to recruit and maintain
employees important to its stent business,’’
as ‘‘ACS and Medtronic are both located in
Northern California and thus competed for
the same pool of potential employees.’’
(D.I. 727 at 9) Finally, according to ACS, it
will be ‘‘difficult for ACS to regain a signif-
icant portion of the [DES] market share
taken by Medtronic’’ notwithstanding the
release of ACS’s ‘‘Xience’’ DES. (D.I. 727
at 8–9, 14, 17–18) Medtronic has not re-
moved its products from the market or
otherwise shown any sign of altering its
infringing activities.

2. Direct/head-to-head competition
and loss of market share

[4] Courts awarding permanent injunc-
tions typically do so under circumstances
where plaintiff practices its invention and
is a direct market competitor.  In this
regard, the parties each advocate a differ-
ent ‘‘relevant market’’ for the purposes of
determining the degree to which ACS and
Medtronic compete.  Medtronic asserts
that ‘‘[t]he overall stent market is the rele-
vant market for the purposes of ACS’s
injunction motion because the market de-
mand for drug-eluting stents directly af-
fects the demand for bare-metal stents and
because TTT physicians choose between
drug-eluting stents and bare-metal stents
for patients for coronary artery disease
based on a number of factors.’’  (D.I. 781
at 7 n. 3, citations omitted) In contrast,
ACS asks the court to define the relevant
market for purposes of its motion as the
‘‘bare-metal stent market,’’ a subclass of
the overall stent market.6

The market data supplied by the parties
indicates that the U.S. stent market is

6. ACS suggests an even narrower market defi-
nition, insofar as ACS and Medtronic are the
only manufacturer of cobalt-chromium alloy

(bare-metal) stents on the market.  (D.I. 805
at 3)
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currently comprised of two sub-markets:
the bare-metal stent market and the DES
market.  (D.I. 726, ex. 21 at 5) 7 The two
markets are related.  For example, be-
tween 2003 and 2004, after the introduc-
tion of the first DES, the number of bare-
metal stent procedures plummeted, as did
the overall sales of bare-metal stents in
the U.S. (Id.) The number of DES proce-
dures grew dramatically, as did DES sales.
(Id.) This indicates the existence of two
separate markets having an inverse rela-
tionship.

That being said, ACS and Medtronic
compete directly in both markets.  While
Cordis and BSC greatly overshadow ACS
and Medtronic in the overall stent market,8

ACS and Medtronic are major players in
the bare-metal stent (sub)market.  In
2006, ACS held a 63% market share in the
bare-metal stent market, followed by BSC
with a 21% share, and Medtronic with a
17% share.  (Id.) The most current market
data shows, therefore, three ‘‘head-to-
head’’ competitors in the bare-metal stent
market with the infringer holding the
smallest market percentage.

The court evaluates ACS’s arguments
against this backdrop.  In this regard,
there is no indication that Medtronic is
currently drawing bare-metal stent sales
away from ACS, as compared to BSC.9

ACS notes that Morgan Stanley predicts
that Medtronic’s bare-metal stent market
share will increase from 17% (2006) to 33%
by 2010, while ACS’s share is predicted to
decrease from 63% (2006) to 56%.  (D.I.
805 at 2) This same report, however, pre-
dicts that BSC’s market share will drop
from 21% (2006) to 11% by 2010.  (D.I.
726, ex. 21 at 5) Though Medtronic ap-
pears to be gaining market momentum, it
appears to be not only at the cost of ACS,
clouding the relationship between Med-
tronic’s infringement and ACS’s losses.
Compare TruePosition Inc. v. Andrew
Corp., 568 F.Supp.2d 500, 532 (D.Del.2008)
(irreparable harm found where plaintiff
and defendant were the ‘‘only suppliers in
a two-supplier market’’) (granting perma-
nent injunction);  Muniauction, Inc. v.
Thomson Corp., 502 F.Supp.2d 477, 482
(W.D.Pa.2007) (‘‘Plaintiff and defendants
are direct competitors in a two-supplier
market.  If plaintiff cannot prevent its

7. The court denies ACS’s motion to supple-
ment the record and to file evidentiary objec-
tions.  (D.I. 809) The court notes, however,
with respect to the Morgan Stanley report
objected to by ACS and cited by the court
throughout this opinion (D.I. 726, ex. 21),
ACS relied on this same report in its opening
brief (D.I. 727 at 9) and thus waived any
objections to this document.

8. ACS (5.1%) and Medtronic (1.3%) together
accounted for only 6.4% of the overall stent
market in 2006.  (D.I. 727 at 11, citing D.I.
726, ex. 21 at 5)

9. ACS’s focus on prior market data, specifi-
cally, its market share losses in the late 1990s
upon Medtronic’s launch of its infringing
stents, is misplaced.  (D.I. 805 at 1–6) ACS
cites to a comment by a California District
Court that ‘‘harm suffered in the past may
frequently be the best method for determining

how future harm would impact [p]laintiffs.’’
(Id. at 4, citing Metro–Goldwyn–Mayer Stu-
dios, Inc. v. Grokster, Ltd., 518 F.Supp.2d
1197, 1214 n. 18 (C.D.Cal.2007)) This same
court subsequently noted, however, that ‘‘a
permanent injunction should not issue unless
there is reason to believe that future infringe-
ments would constitute irreparable harm.’’
Metro–Goldwyn–Mayer Studios, 518
F.Supp.2d at 1214 n. 18.

In the case at bar, the bare-metal stent
market has undergone significant metamor-
phosis since 1997.  ACS claims that it ‘‘never
regained’’ the majority of its initial market
share loss, and that ‘‘a significant portion of
the market share [ACS] initially lost to Med-
tronic was lost permanently.’’  (D.I. 805 at 2)
ACS also admits, however, that by 2006 it had
gained the majority 63% market share with its
‘‘Vision’’ bare-metal stent.  (Id. at 16) The
2006 market data is a more reliable indicator
of future harm than is older data.
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only competitor’s continued infringement
of its patent, the patent is of little value.’’)
(granting permanent injunction);  Novo-
zymes A/S v. Genencor Intern., Inc., 474
F.Supp.2d 592, 612–13 (D.Del.2007)
(‘‘These are head-to-head competitors, and
Novozymes has a right, granted by Con-
gress, not to assist its rival with the use of
proprietary technology.’’) (granting perma-
nent injunction).  ACS has not addressed
the fact that BSC holds a larger market
share than Medtronic.  Moreover, ACS
has not identified any specific customers it
has lost, or stands to lose, directly as a
result of Medtronic’s continued sales of
infringing stents.10  ACS admits that it has
recaptured nearly all of the market share
lost to Medtronic, and is currently the
leading producer of bare-metal stents.
The court finds no irreparable harm on
this record.11

B. Adequacy of Money Damages

[5] The court also notes that ACS’s
willingness to forego its patent rights for
compensation supports the court’s conclu-
sion that ACS will not suffer irreparable
harm absent an injunction.  ACS has li-

censed the Lau patents to both Cordis (in
April 2000) and BSC (in May 2000).  ACS
asserts that it has not licensed its patents
simply for money—to do so would violate
its ‘‘general policy’’—but in exchange for
cross-licenses and to settle litigations.
(D.I. 805 at 7–8) The fact that ACS was
selective regarding its licensing compensa-
tion—exchanging its technology only for
other licenses to competing technology—
does not rectify the fact that ACS was
willing, ultimately, to forego its exclusive
rights for some manner of compensation.
Money damages are rarely inadequate in
these circumstances; 12  rather, permanent
injunctions are typically granted in two-
competitor situations where the patentee
has demonstrated an unwillingness to part
with the exclusive right.  Compare Novo-
zymes, 474 F.Supp.2d at 613 (D.Del.2007)
(finding irreparable harm where patentee
only licensed its patent to its subsidiary
who competed head-to-head with the in-
fringer) (granting permanent injunction),
with Voda v. Cordis Corp., No. Civ. A. 03–
1512, 2006 WL 2570614 at *6 (W.D.Okla.
Sept. 5, 2006) (denying permanent injunc-
tion where plaintiff was a willing licensor,
rejecting plaintiff’s argument that ‘‘ongo-

10. This court has previously declined to grant
a permanent injunction in a two-competitor
market in the absence of similar information.
See Praxair, Inc. v. ATMI, Inc., 479 F.Supp.2d
440, 443 (D.Del.2007) (‘‘declining to grant
permanent injunction where plaintiff and de-
fendant were only two market competitors,
where evidence indicated that sales of the
patented technology accounted for low per-
centages of each party’s business and plaintiff
did not identify precisely what customers it
lost to defendant’’.).  Compare TiVo, Inc. v.
EchoStar, 446 F.Supp.2d 664 (E.D.Tex.2006)
(granting permanent injunction where, inter
alia, parties were direct competitors, ‘‘plain-
tiff [was] losing market share at a critical time
in the market’s development,’’ and the parties
agreed that customers in the relevant market
tend to remain customers of the company
they first purchased from).

11. The court declines to consider pending re-
jections of the Lau patents in current reex-

amination proceedings for purposes of the
motions at bar, as the final question of pat-
entability has not yet been determined.

12. As explained in eBay,

some patent holders, such as university re-
searchers or self-made inventors, might
reasonably prefer to license their patents,
rather than undertake efforts to secure the
financing necessary to bring their works to
market themselves.  Such patent holders
may be able to satisfy the traditional four-
factor test, and we see no basis for categori-
cally denying them the opportunity to do
so.

126 S.Ct. at 1840.  ACS did not need to
license its patents to develop its technology or
to achieve market entry;  its licensing activity
is not similarly reconcilable with a finding of
irreparable harm.
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ing infringement will damage his relation-
ship with [plaintiff’s exclusive licensee]’’ as
‘‘simply the other side of the right-to-ex-
clude coin’’).

C. Public Interest

[6] Finally, the court notes that the
public interest favors the denial of a per-
manent injunction in this case.  A strong
public interest in maintaining diversity in
the coronary stent market has been previ-
ously recognized by this court and the
Federal Circuit.  See Cordis Corp. v. Bos-
ton Sci. Corp., 99 Fed.Appx. 928, 935 (Fed.
Cir.2004) (unpublished) (‘‘[A] strong public
interest supports a broad choice of drug-
eluting stents, even though no published
study proves the superiority of either Cor-
dis’s Cypher of BSC’s Taxus stent.’’);  Cor-
dis Corp. v. Boston Scientific Corp., Nos.
Civ. A. 03–027, 03–283, 2003 WL 22843072,
*2 (D.Del. Nov. 21, 2003) (noting the ‘‘obvi-
ous concern of depriving the public of the
best and safest medical devices by limiting
competition’’).

[7] Notwithstanding, the court notes
that the record contains evidence of physi-
cian preference for Medtronic stents.  See,
gen., Datascope Corp. v. Kontron, Inc.,
611 F.Supp. 889, 895 (D.Mass.1985), aff’d,
786 F.2d 398 (‘‘Defendant has also made
some showing that the public will be

harmed by an injunction in that some phy-
sicians prefer defendant’s dual lumen
lABs.’’) (denying preliminary injunction
motion).  Medtronic has filed declarations
by four interventional cardiologists, each
performing hundreds of coronary interven-
tion operations per year, all expressing a
preference for Medtronic’s Driver and/or
MicroDriver stents.  (D.I. 782 (Dr. Rod-
ney S. Badger, M.D.);  D.I. 785 (Dr. Thad-
deus R. Tolleson, M.D.);  D.I. 786 (Dr.
Douglas G. Ebersole, M.D.);  D.I. 787 (Dr.
David L. Pearle, M.D.)) Each cardiologist
also expresses concern for the success of
their surgeries should Medtronic’s prod-
ucts be removed from the market.13

ACS’s testifying cardiologist, Dr. Joel K.
Kahn, M.D., acknowledges that some phy-
sicians prefer the Driver stent.  (D.I. 790,
ex. B at 57:19–59:1) In connection with
litigation in the district court for the
Southern District of New York, where
ACS is a defendant, ACS has itself ac-
knowledged a ‘‘[s]ocial [i]nterest [i]n [i]n-
creasing [c]ompetition [i]n [t]he DES
[m]arket’’;  such an interest logically ex-
tends to the bare-metal stent market.14

(Id., ex. P at 20)

D. Conclusion

[8] For the aforementioned reasons,
ACS has failed to demonstrate irreparable

13. (D.I. 786 at ¶ 10 (‘‘[T]here would be a
lower [percutaneous coronary intervention]
success rate in patients with tortuous le-
sions[.]’’);  D.I. 782 at ¶ 5 (‘‘[R]emoving Driv-
er from the market would result in some
cases where the side branch could not other-
wise be accessed, possibly resulting in myo-
cardial injury in these patients.’’);  id. at ¶ 9
(‘‘[T]here are instances where ACS’s Vision or
[BSC’s] Liberte stents will not be able to be
delivered to the same lesions to which a Driv-
er stent could have been delivered.’’);  D.I.
785 at ¶ 6 (‘‘[l]f Driver/MicroDriver were not
available, I would be unable to treat the sub-
set of my patients with tortuous, calcified, or
otherwise difficult anatomy, as the currently
available bare-metal stents lack the delivera-
bility to successfully cross many of these le-

sions.’’);  id. at ¶ 4 (‘‘I have had a number of
experiences where Driver was the only stent I
could deliver through an especially tortuous
or calcified blood vessel.’’);  D.I. 787 ¶ 13
(‘‘[P]atients have widely different anatomies,
plaque morphologies, and lesion distributions.
While a particular brand of stent may have
more desirable performance characteristics in
one patient, it may have less favorable charac-
teristics in another patient.’’);  id. at ¶ 21
(‘‘[An injunction] would deprive physicians
and patients of what I and many other car-
diologists consider to be the single best bare-
metal stent on the market.’’))

14. Civ. No. 06–7685.  ACS made the forego-
ing statement in a brief in support of its
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injury, the inadequacy of money damages,
and that the public interest favors a per-
manent injunction in this case.  With re-
spect to the balance of hardships, the court
notes that ACS and Medtronic are both
multi-billion dollar companies that have in-
curred the costs of this litigation for well
over a decade.  While ACS cites the loss of
sales, market share and goodwill associat-
ed with Medtronic’s infringement, Med-
tronic asserts that significant financial
losses would be incurred to its ‘‘Coronary
and Peripheral Division’’ of Medtronic
Vascular, the subsidiary manufacturing
bare-metal stents out of Santa Rosa, Cali-
fornia, creating the potential for job loss.
ACS asserts, however, and Medtronic does
not dispute in its answering papers, that
Medtronic’s infringing U.S. sales of bare-
metal stents accounted for only 0.21% of
its $11.3 billion in total sales in 2006.  The
court is not convinced that this tips the
scales entirely in ACS’s favor but, insofar
as ACS has not met its burden on the
remaining factors, which predominantly fa-
vor Medtronic, the court need not make
extensive findings with respect to the bal-
ance of hardships.

E. ‘‘Endeavor’’

Because the court finds that the equities
do not favor an injunction, the court de-
clines to enjoin Medtronic’s production of

its ‘‘Endeavor’’ DES,15 which infringes the
Lau patents because it incorporates the
Driver stent.  As discussed previously, a
strong public interest favors diversity in
the DES market.  Also as noted previous-
ly, the DES market is made up of several
major players;  ACS and Medtronic com-
pete directly, but BSC and Cordis domi-
nate the DES market.  Specifically, BSC
held a 54% market share in 2006, and
Cordis a 46% share.  (D.I. 726, ex. 21 at 5)
ACS’s ‘‘Xience’’ DES and Medtronic’s
‘‘Endeavor’’ DES are emerging market
competitors, but there is no indication that
the ‘‘Endeavor’’ is drawing sales directly
from ‘‘Xience.’’  Id. Rather, analysts pre-
dict a decrease in BSC’s DES market
share to 30% in 2010 (18% for its ‘‘Pro-
mus’’ DES and 12% for its ‘‘Taxus Liberie’’
DES), and a decrease in Cordis’s market
share to 10% by 2010, while both ACS and
Medtronic are expected to experience sub-
stantial market gains.  Id. ACS has not
addressed the other market players, nor
has it identified specific DES customers it
has lost, or stands to lose, directly as a
result of Medtronic’s sales of ‘‘Endeavor.’’
On this record, the court does not enjoin
Medtronic’s sales of its infringing DES.

V. CONCLUSION

For the foregoing reasons, the court
grants ACS’s motion to lift the stay on

motion to dismiss the complaint in that ac-
tion, in which J & J brought breach of con-
tract, breach of the implied duty of good faith
and fair dealing, and tortious interference
claims against Guidant Corporation (‘‘Gui-
dant’’), BSC, and ACS relating to a merger
agreement between Guidant and J & J pre-
ceding Guidant’s takeover by BSC. The court
declines to disregard or lessen the import of
ACS’s statement based upon the fact that the
New York litigation implicates different facts
and legal issues.

The court is sympathetic to the argument
that Medtronic has sought an injunction in
this very case on its stent patents (which
motion was denied), and in other litigations

against ACS, BSC, and Cordis.  (D.I. 727 at
26) Like ACS, Medtronic should be held ac-
countable for its contrary litigation positions.
However, these contrary positions do not al-
ter the fact that ACS has not carried its bur-
den on its permanent injunction motion.

15. The court grants ACS’s motion to lift the
stay on proceedings relating to ‘‘Endeavor’’
(D.I. 824) for the purpose of denying its per-
manent injunction motion with respect to all
of the infringing stents and, in ACS’s pro-
posed terms, ‘‘any products containing or us-
ing any of those infringing stents.’’  (D.I. 725,
pt. 3) Medtronic’s motion for leave to file a
surreply to ACS’s motion to lift the stay is
denied.  (D.I. 832)
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proceedings relating to ‘‘Endeavor’’ (D.I.
824), but denies ACS’s motion for a perma-
nent injunction.  (D.I. 725) An appropriate
order shall issue.

ORDER

At Wilmington this 26th day of Septem-
ber 2008, consistent with the memorandum
opinion issued this same date;  IT IS OR-
DERED that:

1. Plaintiffs’ motion for a permanent
injunction (D.I. 725) is denied.

2. Defendants’ motion for leave to sup-
plement the record and to file evidentiary
objections (D.I. 809) is denied.

3. Plaintiffs’ motion to list the stay on
proceedings on plaintiffs’ motion for a per-
manent injunction as to Medtronic’s ‘‘En-
deavor’’ stent (D.I. 824) is granted.

4. Defendants’ motion for leave to file a
surreply to plaintiffs’ motion to lift the
stay on proceedings (D.I. 832) is denied.

,
  

DeWayne WALKER, Sr., Karen Walk-
er, his wife, D.W., Jr., minor child,
and T.W., minor child, Plaintiffs,

v.

The CITY OF WILMINGTON, a politi-
cal subdivision of the State of Dela-
ware, Detective Michael R. Lawson,
Jr., individually and in his official ca-
pacity, and Unknown Entities, Defen-
dants.

Civ. No. 06–288–SLR.

United States District Court,
D. Delaware.

Sept. 29, 2008.

Background:  Homeowners and their chil-
dren filed § 1983 action alleging that city

law enforcement officers violated their
Fourth and Fourteenth Amendment rights
in connection with procurement and execu-
tion of search warrant of their residence.
City and officials moved for summary
judgment.

Holdings:  The District Court, Sue L.
Robinson, J., held that:

(1) search warrant was supported by prob-
able cause;

(2) officers’ execution of warrant was ob-
jectively reasonable; and

(3) officers’ actions in connection with
search did not violate Equal Protection
Clause.

Motion granted.

1. Searches and Seizures O112

To successfully challenge search war-
rant’s validity on false affidavit grounds,
plaintiffs must prove, by preponderance of
evidence, that: (1) affiant knowingly and
deliberately, or with reckless disregard for
truth, made false statements or omissions
that create falsehood in applying for war-
rant;  and (2) such statements or omissions
are material, or necessary, to finding of
probable cause.  U.S.C.A. Const.Amend. 4.

2. Searches and Seizures O112

Fourth Amendment does not require
that all statements in probable cause affi-
davit be correct, but it does require that
affiant believe or appropriately accept in-
formation in affidavit as true.  U.S.C.A.
Const.Amend. 4.

3. Searches and Seizures O112

Officer only recklessly disregards
truth in applying for search warrant, in
violation of Fourth Amendment, where he


