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Future Headin

ARTICLE X (GENERAL PRINCIPLE

This Agreement shall be without prejudice to provisions governing the substantive law on_
intellectual property contained in Parties legislation. Nor does it affect specific provisions

contained in Parties legislation more favorable for right holders on the enforcement of rights.

CuartER Two
LecaL FRAMEWORK FOrR ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS

Section 1: Civil Enforcement

ARTICLE 2.1:  Scopk ofF THE CiviL ENFORCEMENTAVAHABHAF-OFCHHEPROCEPURES

1. Each Party shall make available to right holders civil judicial procedures concerning the
enforcement of any intellectual property right. Those procedures shall be fair and equitable and
shall not be unnecessarily complicated or costly, or entail unreasonable time-limits or

unwarranted delay.

S W, : W, ; WAV, 1 v, J : : Ul v, v, \ 1 VAW, : 1 v, . Those
measures, procedures and remedies shall also be effective. proportionate and dissuasive and shall
be applied in such a manner as to avoid the creation of barriers to legitimate trade and as—to

provide for safeguards against their abuse.

ARTICLE 2.2:  DAMAGES
1. Each Party shall provide that:

& in civil judicial proceedings, its judicial authorities on application of the injured party
shall have the authority to order the infringer who knowingly or with reasonable grounds
to know, engaged in infringing activity of intellectual property rights to pay the right
holder -

th——damages adequate to compensate for the actual prejudicetnjury the right holder has
suffered as a result of the infringement’, taking into account: all appropriate aspects, inter alia.
the lost profits, the value of the infringed good or service, measured by the market price, the

'[Option US: In the case of patent infringement, damages adequate to compensate for the infringement shall not be
less than a reasonable royalty.].
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suggested retail price, unfair profits and elements other than economic factors or other legitimate
measure of value submitted by the right holder. of

m—em—ljud-terai—preeeed-mgs each Party yshal-} estabhsh or malntam a system that pr0V1des
(a) pre-established damages, or

(b) presumptions for determining the amount of damages?,

sufficien 5 const mnfringements—and to compensate
[Option US: fully] the rlght holder for the harm caused by the 1nfr1ngement 3

3. Where the infringer did not knowingly. or with reasonable grounds knows. engage in
infringing activity, each Party mayv lav down that the judicial authorities may order the recovery

of profits or the payment of damages, which may be pre-established.

434.  Each Party shall provide that its judicial authorities; exeeptin-exeeptional-etreumstanees;

shall have the authority to order, at the conclusion of civil judicial proceedings. reasonable and

Dronortionate 1e2a1 costs and other expenses incurred bV the successful Dartv—eeﬁeem%ﬂg—

pfevarhﬂg—paﬁy shall be borne a&yafded—paymeﬂt—by the losmg party unless equltv does not
allow this. —ef—eeuft—eests—eefees

2 Such measures [Option J: shall][Option US: may] include the presumption that the amount of damages is (i) the
quantity of the goods infringing the right holder’s intellectual property right and actually assigned to third persons,
multiplied by the amount of profit per unit of goods which would have been sold by the right holder if there had not
been the act of infringement or (ii) a reasonable royalty_or (iii) a lump sum on the basis of elements such as at least
the amount of royalties or fees which would have been due if the infringer had requested authorization to use the
intellectual property right in question.

*[Option US: Neither Party is required to apply paragraph 2 to actions for infringement against a Party or a third
party acting with the authorization or consent of thea Party.]
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ARTICLE 2.3: OTHER REMEDIES

1. At least with respect to goods that have been found to be {OptienUS:—pirated-or
eeﬁﬁferfetﬂ[Optron J: infringing an intellectual property right], each Party shall provide that in
civil judicial proceedings, at the right holder’s request, [Option J: its judicial authorities shall
have the authority to order that] such goods shall be destroyed, recalled or definitively removed
from the channel of commerce, except in exceptional circumstances, without compensation of
any sort.

2. Each Party shall further provide that its judicial authorities shall have the authority
to order that materials and implements [Option J: the predominant use of which has been]

optienUS+—thathave-beenusedtin the manufacture or creation of [Option J: infringing] {Optien

US—pirated—or—eounterfettl-goods shall be, without compensation of any sort, [Option US:
promptly] destroyed or, [Option US: in exceptional circumstances,] disposed of outside the

channels of commerce in such a manner as to minimize the risks of further infringements.

3. —In regard to counterfeit trademarked goods, the simple removal of the trademark
unlawfully affixed shall not be sufficient [Option J:, other than in exceptional cases,] to permit
the release of goods into the channels of commerce.

4. The judicial authorities shall order that those measures be carried out at the expense of
the infringer, unless particular reasons are invoked for not doing so.

5 In ordering those measures. the judicial authorities shall take into account the need for
proportionality between the seriousness of the infringement and the remedies ordered as well as
the interest of third parties.

ARTICLE 2.4:  INFORMATION RELATED TO INFRINGEMENT

Without prejudice to other statutory provisions which, in particular, govern the protection of
confidentiality of information sources or the processing of personal data —eEach Party shall
provide that in civil judicial proceedings concerning the enforcement of intellectual property
rights, its judicial authorities shall have the authorityy, upon a justified and proportionate request
of the right holder, to order the infringer to provide, for the purpose of collecting evidence,

information on the or1 in and dlstrrbutron networks of the mfrrn 1n 00ds or services on a
commercial scale any-information rJ—inth o, its applies

* notion of reasonable attorney fees should be defined
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regtationst-that the infringer possesses or controls, [Option J: ,where appropriate,] to the right
holder or to the judicial authorities._ -Such information may include information regarding any
person or persons involved in any aspect of the infringement and regarding the means of
production or distribution channel of such goods or services, including the identification of third
persons involved in the production and distribution of the infringing goods or services or in their
channels of distribution.

ARTICLE 2.5:  MEASURES FOR PRESERVING EVIDENCE

1. Each Party shall ensure that, even before the commencement of proceedings on the
merits of the case, its judicial authorities may order provisional measures to preserve
relevant evidence in respect of the alleged infringement. Such measure may include
inter alia the detailed description, the taking of samples or the physical seizure of
documents or of the infringing goods. Such measure may be subject to the lodging by
the applicant of adequate security or an equivalent assurance intended to ensure
compensation for any prejudice suffered by the defendant when the measure is
revoked or lapses due to any reason.

2. Where competent authorities have accepted that measures are adopted without the
other party having been heard, thev shall inform without delay the parties affected. A

review, including a right to be heard, shall take place upon request of the parties
affected.

‘ ARTICLE 2.65: PROVISIONAL MEASURES

1. Each Party shall provide that its judicial authorities shall have the authority, at the
request of the applicant issue an interlocutory injunction intended to prevent any
imminent infringement of an intellectual property right. An interlocutory injunction

may also be issued., under the same conditions, against an intermediary whose
services are being used by a third party to infringe an intellectual property right.

2. [Option US: 1. Each Party shall provide that its judicial authorities shall act
expeditiously on requests for provisional measures inaudita altera parte, and shall
endeavor to make a decision on such requests without delayin—ten—days, except in
exceptional cases.]

traéemm%eeeimteffertmg—eEach Party shall pr0V1de that its ]udlClal authorltles shall have th
authority to erder—theorder the seizure or other taking into custody of suspected infringing

goods, materials, and 1mp1ements relevant to the act of 1nfr1ngement+9pﬁeﬁ—U—S—&ﬂd—at—}east—fef
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43. Each Party shall provide that its judicial authorities have the authority to require the
plaintiff, with respect to provisional measures, to provide any reasonably available evidence in
order to satisfy themselves with a sufficient degree of certainty that the plaintiff’s right is being
infringed or that such infringement is imminent, and to order the plaintiff to provide a reasonable
security or equivalent assurance set at a level sufficient to protect the defendant and to prevent
abuse, and so as not to unreasonably deter recourse to such procedures._

56. Each Party shall ensure that the provisional measures referred to in paragraphs 1. 2 and 3
are revoked or otherwise cease to have effect, upon request of the defendant, if the applicant does
not institute, within a reasonable period to be determined by the judicial authority if the law of a
Party so permit or within a reasenable-period not exceeding 20 working days or 31 calendar
days. proceedings leading to a decision on the merits of the case before the competent judicial
authority.

ARTICLE 2.7:  INJUNCTIONS

Each Party shall ensure that, where a judicial decision is taken finding an infringement of an
intellectual property right. the judicial authorities may issue against the infringer an injunction
aimed at prohibiting the continuation of the infringement. Where provided for by domestic law,

non-compliance with an injunction shall, where appropriate, be subject to a recurring penalty.
pavment, with a view to ensuring compliance. The Parties shall also ensure that right holders are

in a position to apply for an injunction against intermediaries whose services are used by a
third party to infringe an intellectual property right.
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