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Tunis Model Law on Copyright *

for developing countries

Introduction

1. Works of the mind are intended for widespread distribu-
tion in the world beyond territorial fromtiers. To render
possible and promote this international dissemination and
the protection of these works, and given the faci that the
field of application of national copyright legislations is nec-
essarily limited to the territory of the States which enact
them, States have concluded a range of bilateral or mubti-
lateral conventions among themselves. Of the multilateral
conventions the most imporiant are the two major world-
wide conventions, namely the Berne Convention for the
Protection of Literary and Artistic Works and the Universal
Copyright Convention.

2. To cater for the specific needs of developing countries
and io facilitate the access of those countries to foreign
works protected by copyright while ensuring appropriate
international protection for their - own works, these two
Conventions were recently revised in Paris (July 1971), If a
State is to adhere fo the Conventions its domestic copyright
lagislation must conform o the Conventien rules, and it
was therefore deemed appropriate to provide States with a
text of a2 model law which, if they so desired, they conid
take as a patiern when framing or revising domestic legisia-
tion, having regard to their particular interests.

3. This commentary has been drafted by the Sécretariat of
Unesco and the International Bureau of - WIPO. It relates to
the Model Law on Copyright for Developing Countries
adopted by the Committee of Governmental Experts
convened by the Tunisian Government in Tunis from Febru-
ary 23 to March'2, 1976 (hereinafter referred to as “the
Tunis Committee ®), with the assistance of the United Na-
tions Educational, Scientific and Cultural Organization
(UNESCO) and the World Inteliectual Property Organiza-
tion (WIPO).

* The Tunis Model Law on Copyright was adopted by
the Commmitiee of Governmental Experts convened by the
Tunisian Government in Tunis from February 23 to
March 2, 1976, with the assistance of WIPO and Unesco.

Basic Featm.es of the Model Law

4. The two basic features of the Model Law are as fol-
lows:

(iy its provisions are compatible both with the 1971 Paris
Act of the Berne Convention (*the Berne Conven-
tion ) and with the Universal Copyright Convention as
revised in 1971 (¥ the Universal Conveation );

(il its provisions allow for the Anglo-Saxon or the Roman
legal approach of the countries for which it is intended.

5. In order to comply with these two principles it has been
necessary in some. cases to include alternatives in square
brackets. The square brackets signify that the provision in
question, which moreover usually bears a reference fol-
lowed by the term “bis” (e. g., Section 4bis), is optional.

6. The Model Law follows and frequently adopts the termi-
nology of the Berne Convention, The reason for this is that,
unlike the Universal Convention, which makes use of fairly
general terms, the Berne Convention contains 2 nuwmber of
detailed provisions which should be -included in national
laws.

7. The provisions concerning translation -and repreduction
licenses which appear in the two 1971 texts are fairly similar-
as to their form and substance. The Model Law attempis to
transpose these provisions as simply and clearly as possible
to the framework of domestic law.
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Commentary

8. Subsection (I} lays down the principle that copyright
protection applies to literary, artistic and scientific works
and that the beneficiaries of the protection are their
authors. .

9. The expression “literary, artistic and scientific works”
used here and elsewhere in the Model Law iz drawn from
the Universal Convention. It emphasizes the fact that
protection is afforded also to scientific works, but on the
understanding that only the “literary ™ or “artistic” ex-
pression is protected by copyright and not the ides as such:
the form, not the substance.

10 The Model Law states that works, to be protected, must
he “original.” The original character of a work 18 & matier
of fact. It should, however, be noted that originality is not
to be confused with novelty. Thus, two craftsmen carving 2
wood figurine representing an clepbant each create an orig-
inal work although the two figurines are similar and the
subject is not a povelty. Both have engaged separately in a
creative activity, This would not be the case if one of the
crafismen had simply copied the other's work.

i1. The list of protected works in subsection (2) is not ex-
haustive, as is indicated by the adverb “in particular ” which
precedes it. To a very large extent it follows the non-limita-
tive enumeration in Article 2(1) of the Berne Convention.
Faragraphs {iv), {vi), (vii), (viii) and (ix} de, however, war-
rant special attention.

12, The Tunis Commitiee adopled this wording for pars-
graph (v} (> make it clear that musical works do not have
5 be wiliten on a4 musical score, for instance, in order 1o
enjoy profeciion. In principle, except where national legisia-
slon reguires it as in countries foliowing the Anglo-Saxon
legal irzdition (see paragraph (5Pis) of this Section), works
need not even be fixed in some material form ¢o be pro-
tected. However, the Committee did not consider it possible,
i practice, to protect improvisations (Y verba volant 7). Az
for the expression “ whether or not they include accom-
panving words,” it is drawn from the Berne Convention.
Thus the words accompanying the music are protected as
well as the music ftself.

13, In view of the fact that the concept of audiovisual
works was still ill-defined, the Tunis Committee considered
it inzppropriate to assimilaie them to cinematographic
works, or vice versa, and decided not to devise a spocial
s for these works.

srecver, 1t felt obliged to mention radiophonic works
in the het of examples of protected works. It thercfore
adopted the wording that appears i paragrapi [vik © cine-
rmabog ic, radiophonic and andiovisual works.”

14, In paragraph (vii} * tapestries ” have been added to the
Berne Convention fist in view of the special imporiance of
this type of artistic creation in certain developing coun-
tries.

15. It was made clear that the terms “works expressed by
processes analogous to photography ” in paragraph (viii} te-
ferred, for instance, to still pictures transmitted by television
which produced the same visual effect as photographs but
were not fixed in any material form.

SECTION 1
Works protected
{1) Anthors of original [iterary, artistic and

scientific works are entitled fo the profection of their
works as provided by this Law.

{2} Literary, artistic and scientific works inclnde
n particular:
{i} books, pamphlets and other writings;

{if} lectures, addresses, sermons and ofther works
of the same natere;

{iii) dramatic and dramaiico-musica? works;

{iv} musical works, whether or not they are in
weitten form and whether or not thev include
accompanying words;

{v) choreographic works and pantomimes;

(vi} cinematographic, radiophonic and sudiovisual
works;

{vii) works of drawing, painting, architecture, scolp-
tare, engraving, lithography and tapestry;
(viii} photographic works, inclading works ex-
pressed by processes amalogous to photo-

graphy;

(ix) works of applied art, whether handieraft or
produced on an fndustrial scale;

{x} Olustrations, naps, plaﬁs, sketches and firee-
disnensienal works relative {0 geopvaphy, topo-
graphy, architecture or science.
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16. Under both Conventions the protection of works of ap-
plied art is optional; it has, however, been wriiten into the
Model Law under paragraph (ix), for the same reasons as
those given for tapestries, namely the special importance of
protecting artistic craftsmanship and applied arts in many
developing countries. o

17. Subsection (3) refers to Section 6 the protection of
national folkjore, which likewise is protected because in
developing countries national folklore constituies an appre-
ciable part of the cultural heritage and is susceptible of
economic exploitation, the fruits of which should not be
denied to those countries,

18. Subsection (4) indicates that works are protected irre-
spective of their quality or purpose. The reason for this is
that the guality or the merit of a work, which is a matter for
subjective appreciation, is never taken into account when a
decision is taken on its eligibility for copyright protection.
Similarly, it is immaterial whether the purpose of the work
is utilitarian or cultoral. Thus, advertising artwork or the
specific form of a mass-produced object is protected by
copyright even if the same work ziso qgualifies for specific
protection as a design or model under the legislation of the
State concerned.

19. Subsection (5) provides that “the protection provided
for in subsection (1) shall not be subject to any for-
mality, ” since the authors of the Model Law considered
that requirement of formalities was likely to entail admin-
istrative complications and render the protection mors
difficult to enforce. This means that the . registration of
works, for example, cannot be a prerequisite for the grant
of protection. It should be noted, however, that the legal sys-
tems of some countries do provide for compliance with for-
malities as a condition for the protection of authors’ rights.
To cater for this sitvation and to ensure the protection of
foreign works in such countries, Article TIT of the Universal
Convention provides that any Contracting State which re-
quires compliance with formalities shall regard these re-
quirements as satisfied if, when first published, all the copies
of the work bear the symbol € accompanied by the name of
the copyright proprietor and the year of first publication.

20. As fixation is a frequent requirement in countries fol-
lowing the Anglo-Saxon legal approach, for reasons of
proof in particular, subsection (5bis), which is optional,
provides that ... a literary, artistic or scientific work shall
not be protected unless the work has been fixed in some
material form.” This condition excludes a very small num-
ber of works from protection, namely, those which are im-
provised without having been fixed in advance or at the
time of performance. However, the fixation requirement
cannot possibly apply to works of folklore: such works
form part of the cultural heritage of peoples and their very
nature lies in their. being handed on from generation to
generation orally or in the form of dances whose steps have
never been recorded; the fixation requirement might, there-
fore, destroy the protection of folklore provided for under
Section 6. Consequently, in the case of works of folklore,
the anthors of the Model Law have made an exception to
the fixation rule, particularly since, if this rule were sus-
tained, the copyright in such works might well belong to the
person who takes the initiative of fixing them.

Text

(3} Where a work is ¢thet of national folkiore, its
protection is governed by Secfion 6.

(4) Works are protected Erreépec]ive of their gual-
ity and the purpese for which they were creafed.

(5) The protection provided for in subsection (1)
shall not be subject te any formality.

[(5P) With the exception of folklore, a Hiterary,
artistic or scientific work shall not be-protected unless
the work has heen fixed im some material form.]
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21 Since the list of prolected works tn Section 1 8 only
tlfustrative, some countries may wish to extend copyright
espressly to other categories such as kinetic expression,
graphic art, photogravure, cnvironmental design planning,
ete. In this coniext it is recalled that countries following the
Angio-Saxon legal epproach often grant copyright profec-
tion to sound recordings and broadcasts. There is nothing
to prevent this system from being maintained. In such a case
it suffices to add these two categories to the list in subsec-
tion (2), but on condition that several other provisions are
included in the law defining, in respect of such categories,
-the copyright owner, the content of copyright, its term and
the eXxceptions to protection. Bxamples in this connection
mauy be found In numerous laws of fairly recent date enactad
in eountries following the Anglo-Saxon legislative tradition.

22, Subseciion (I} provides an exhaustive list of the works
which are derived from pre-existing works but which nev-
ertheless enjoy protection as if they were original works,
owing to the fact that their making required some creative
effort. By way of precaution, “ works derived from nationail
foiklore ” are expressly mentioned although it might be
copsiderad a matter of course that such a work, inssmuch as
it constitutes an adaptation, arramgement or other transfor-
mationn of a work of folklore, will alreadv enjoy protac-
fion under paragraph () of this subsection.

33, Subscetion (2) recalls an important nrinciple, namelv,
that the rights granted to translators, adaptors, compilers
and uny other persons who engage in work of porsonal

tien, but on the basis of a pre-existing work, are without
prejadice 1o the rights in the pre-existing work. This means
in practice that the user of a devivative work must obtuin
authorizaiion both from the augthor of the pre-existing work
and from the author of the derivative work, unless the laiter
has been anthorized by coniract to dispose of. the rights

relating to the derivative work vis-&i-vis third parties.

Z4. since these ars exceptions to the general rule of Socd
i, the lst works not protected s lmitayive, [
instance, only the decisions of adminisirative bodies sre not
profected, U the other hand, other intellectuzl works
vroduced oy those bodies which have teguirsd westive
activity ave not excluded from protection.

SECTION 2
Derivative works

(1} The following are also protected as original
works:

(i) tramslations, adapiations, sarrangements and
other transformations of literary, artistic or
scientific works; ,

(i) collections of Iiterary, artistic or scientific
works, such as encyciopaedias and anihologies
which, by resson of the selection and arrange.
ment of their contents, constituie mtelicorual
creations; and.

{iti} works derived from national folldore.

(2} Protection of works referred te in subsection
{1} iz without prejudice fo any prefection of the pre-
existing works used.

SECTION 3
Works not protected
Netwithstanding the provisions of Sections | augd
2, profection does kot extend fo:

{1} laws and decisions of vourfs and sdminisira-
five bodies, as well as official i(rapsiziions
thereof; and

(i} mews of the day published, broadcast or
publicly communicated.
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25. Among the aguthor’s rights it is customary to distinguish
between the economic rights, that is, the prerogatives .of
a pecuniary nature inherent in copyright, and the so-calied
moral rights covered by Section 5.

26. The author’s prerogatives listed in Section 4 are the ex-
clusive rights which are pranted to him subject to Sections 6
to 10. These rights are exercised in respect of the work in its
entirety, However, to cater for the Anglo-Saxon legal
approach, which does not consider that the author ¢an con-
trol the use of his work unless such use covers at least a
“ substantial part* of the work, this possibility is provided
for on an optional basis. :

27. ‘The acts to which the work may be subjecied and which
the author is entitled to authorize or prohibit are enu-
merated limitatively, bearing in mind that most of the
concepts referred to, namely, “reproduction;” “com-
munication to the public,” “performance” and “broad-
casting ” are defined in Section 18. The authors of the Model
Law did not mention the right of distribution, regarding it
as implicit in that of reproduction; the author, when making
a contract for reproduction of his work, has the power to
define the terms and conditions for the distribution of the
copies with regard to quantity, price, geographical area of
authorized distribution, etc. The national legislator may,
however, include this right expressly in the law in order that
it may be cxercised separately, and this may well have ad-
vantages for the author, especially since new technologies
have appeared for the distribution of works (cable televi-
sion, etc.). This would be true, for instance, of an author
who authorized a publisher to reproduce his work but did
not wish to distribute it under a given set of circumstances
or in a given country. It should be noted that the Berne Con-
vention refers expressly to this right in connection with
cinematographic works, as does, for sound recordings, the
Convention for the Protection of Producers of Phonograms
Against Unauthorized Duplication of Their Phonograms.
The practical implications of separate recognition of this
right might be, for users of works (publishers, broadcasting
organizations, efc.), the need to engage in different negotia-
tions and pay separate fees for the reproduction of the
works and for their distribution to the public. The concept
of the right of publication, which is closely allied to that of
reproduction, was not written into the Model Law either,
since it is a matter of course that, when the author authorizes
the reproduciion of his work, he likewise settles the condi-
tions under which the reproduced copies will be published.

28. The rights considered above relate to the work both in
its original and derivative forms.

Text

SECTICN 4
Economic rights .

Subject fo Sections 6 to 10, the author of a pro-
tected work has the exclusive right to do or authorize
the fcllowing acts [in relation to the whole work or a

substantial part thereof]s

() to reproduce the work;
(ii) to make a translation, adaptation, arrange-
ment, or otiier iransformation of the work;

(i) to commumicate the work te the public by
performmance or by broadcasting.
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29. By viriue of the droit de suite the author of a work
possesses, in certain cases, an inalienable right to an interest
in any sale of that work., This provision arises from- a
practical consideration, namely, that at the beginning of their
careers Httle-known authors often dispose of their works at a
ridiculously low price. These works may subsequently as-
same considerable valus, and it therefore seems equitable
that the author showld share in the foriunes of his work and
collect a percentage of the sale price for the work each time
it changes owners.

30. Under subsection (1), the droit de suite applies only {0
graphic or three-dimensional works of art, and possibly to
ihe manusceipis of writers and composers, where such
works aad manuscripts are sold either by public suciion or
througl: o dealer, in other words in circumstances which 1t @
possible 10 know and accordingiy regulate: it is not too
difficult to impose an obligation on auctionesrs and dealers
to pay to the author whose work of art or manuscript has
been sold a certain percentage of the price realized, Current
legisiations vary with regard {o this percentage, but the
average appears to be 5 percent. There are alsoc cases where
the law provides for a droit de suiie only in the case of added
value, in other words where the financial proceeds of the sale
are better than the previons one, and in this event the droir
de suite is calculated on the added value only. The droit de
spite applies only 16 the originals of sach works, that iz, o
the copy or copies made by the artist himself. It 15 therefore
natural o previde in subsection (2} that the drod de suite
does not apply 0 works of architecture or applied wrn In
the lntter case because the work involved iz rarely the orip-
inal, bui generally a replica.

31, Finally, unlike the aothor’s other economic rights, the
drolt de suite is inalienable, which does not mean that [t is
untransferable: the anthor can quite well leave the right vol-
uniarily io a third party by will or in apother way, failing
which it passes to his heirs ab inresiat.

32. Since it is difficult to specify in the law itself all the
ferms and conditions for exercise of the droir de suire, the
percentages (which may vary according to the proceeds of
the sale) and the penalties for non-compliance by those lHa-
ble for payment of the droit de suite, subsecticn {3) provides
that administrative regulations will be issued for this pur-
pose.

Keoxi

[SECTION 4bis
«“ Diroit de suite ™

(1) Noiwithstanding any assignment of the orig-
inal work, the authors of graphic and three-dimen-
sional works [and manuseripts] shall have an inafien-
able right to a share in the proceeds of any sale of
that work [or manuscript] by public auction ok
throngh a dealer, whatever the methods nsed by the
laiter to carry out the operation.

{2y The foregoing shall not apply te architecfural
works or works of applied art.

(3) The conditions of the exercise of this right
shall be determined by regulations to be issued by the
competent authorify.]



Commentary

33. Whereas the Universal Convention makes no express
provision for the author’s moral rights, Article 6bis of the
Berne Convention regulates the moral rights by providing
that, independently of the author's economic rights, and
even after their transfer, the author retains the right to cleim
authorship of the work and to object to any distortion,
mutilation or other modification of, or other derogatory ac-
tion in relation to, his work, which would be prejudicial to
his honor or reputation. '

34, Subsection (I} adopts these provisions, but it nevertheless
calls for some explanstion. First, the experts recognized
that, as experience showed, it was impossible to mention the
atthor's name in connection with some uses of the work,
such as broadcast reporting of current events, because the
name of the composer of & military march, for example,
played during an event being reporied by broadcast, was in
most cases unknown to the broadcasting organization.

35. Subsection (2} provides that moral rights are “ perpe-
tual, inalienable and imprescriptible. ” This is the principle
that was adopted by the avthors of the Model Law, which
corresponds to the Roman legal approach.

36. Subsections (2Bis), (3} and (4} have been placed in
square brackets in order io take account of the Anglo-
Saxon legal approach, according to which moral rights,
when recognized by copyright legislation, are of limited
duration specified in the law, failing which they lapse on the
death of the author. The conditions for the exercise of
these righfs are also specified.

37, It should be noted that the defimition of limited dura-
tion in subsection (2bis) is incompatible with subsection (2).
However, subsection (2bis) is presented as an alternative, and
itself contains two alternatives. Thus, should a country party
only to the Universal Convention wish to adopt Section 5,
subsection (2bis) provides for the possibility of the moral
rights expiring 25 years after the author’s death.

38. It is pointed cut that, for countries that adopt the pro-
visions in square brackets, the moral rights are unassignable
and that, after the author’s death, they are exercised by his
heirs irrespective of ownership of the ecomomic rights. In
the absence of heirs, the mora! rights may, under certain
legislations, be exercised by a competent authority ap-
pointed for this purpose.

39, The object of this provision is to prevent any improper
expioitation and to permit adequate protection of the cultural
heritage known as folklore, which constitutes not only =2
potential for economic expansion, but also a cultural
legacy intimately bound up with the individual character of
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Text

SECTION 5
Moral rights

(1) The anthoer has the righi:

(@) to claim aunthorship of his werk, i particu-
lar that kis authorship be indicated in conmec-
fiom with any of the acls referred {0 in Sec-
tior 4, except when the work is included inci-
dentaily or accidentally when reporting current
events by means of broadcasting;

(i) to object {0, and fo seek relief in conneciion
with, any distortion, mutilation or other mod-
ification of, and any ofher derogatory action
i relation fo, his work, where such action
would be or is prejedicial to his homor or
reputation,

{2} The rights referred o im spbsection (1) are
perpetual, inalienable and imprescriptible.

[(3Ys)y The rights referred to im subsection (1)
subsist for the fife of the guthor and [39] [25] years
thereafter. After his death, these rights are exercisable
by his heirs,

{3) The rights referved fo in subsection (1) are
exercisable even where the anthor or his heirs do not
have the rights referred to in Section 4.

{4) The rights referred to in smbsection (1) may
not be transferred.

SECTION 6
Works of nationgl folklore
{1} In the case of works of netionsl folklore, the
rights referred to In Sections 4 and 5(1) shsil be

exercised by the compefent authority as defined im
Section 18.
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e. On these twofold grounds works of folkiore
ction, and the economic and morval rights in
qarks will be exercised, without limiatinn in time, by
competent national authority empowered (o repressnt
the pecple that originated them. §t has been proposed that

thizs competent authority be the body responsible within the,

country for the administration of authors’ rights. '

40. Anv usser of a work of folklore must, as a general rule,
abtain authorization from the competent autherity but, if
the alternaiive of subsecrion (I¥is) is adopted, public entities
may be sxempied from the need for such awthorization
where they wish to use folklore for non-commercial pur-
posss,

41. Like the copies of any other protscted work made
abreoad without the author’s authorizaiion, which when Im-
porfed into the national territory constitole an infringemont
00 tim fcu*'my and can be seired, copics of works of -
donal folklore or of worls derived from foikiore, where
they are manufactur_e:d abroad without the authorization of
ihe competent anthority, will constitute infringing copies
wher imporied into the national territory. Thair importation
inte and distribution in the national territory will therefore
te prohibiied,

47, Omn the basis of Article IVbis of the Universal Conven-
fon and Articles Ziis, 9, 10 and 160 of the Dieroe Tonverns
w7 oof %tw Tiodel Law lists 5 num %w* Gf excen-
: are it conformity with the spirit snd letier of
Conventions,

sreamble to Section 7 ospecifizs that the uses of
works wvermitfed under this Section without the
agthorization, by way of exception 1o the ri
iy him under Jection 4, may be made * sither i the
anguage or in-translation. ™ This means that ail ihe
asrovided for in Section 7 are likew
s where the work has first to be transiated in aliow
tve permifted use to be made,

44, Subparagraph (a) of paragraph {f) permits specified uses
of a work for the user’s own personal and private use. The
expression “ personal and private unse ” is inferpreted with
varying degreas of restrictiveness, but as a rule this concept
iz the reverse of coliective use and prestipposes that no
profit-making purpose is pursped; a case in point is the stu-
dent whe coples o texi, or causes it io be copled. in ac-

i his work of personal vesearch or b [
slegations on the Teois Cominitice
the vmrd:: “adaptation, arrangemsv
fon ® shouid be refained, 25 in fact suc
€ 4 serious viniastion of the avthor's movs
ﬁt was decided that they would be kept, however, in view of
{he practical impossibility of controlling such acts in the
hypothetical case of their being strictly privafe in char-
acter,

43, Subparagraph (b) of paragraph (i} deals with guotations.
A guotation consisting of the word-for-word reproduction
of passages from a work, with a view to reviewing or
criticizing the work or to using passages of it for purposes
of illustration or explanation, can only cover extracts from
works., “ Press summaries, ” which consist almosi exclusively

TUNIS MODEL LAW ON COPYRIGHT

[(19%) Subsection (1) shall not apply when works
of national folklore are used by a public entity for
ron-commercial purposes.]

{2} Works of national folklore sre protected by
all means in accordance with subsection (1), withowmi
fimitaiion in hne.

{31 Copies of works of national folkdore made
abroad, and copies  of trenshafions, sdapiations
avrangements, or otber transformations of works of
aationsl folkiore made abroad, withowt the authoriza-
tion of the competent authority, shall ke neither -
poried nor distribuied.

SECTICN 7
Fair 1se

MNoiwithsianding Section 4, the {ollowing uses v &
protected work, either in the original bagnage or In
wransiaiion, sre permissible witheuot the suthor's cone
sents

4y in the case of any work that has beoenm law.
fully published:

{2} the reproduction, translation, adapfafion,
srrangement or ofher fransformation of
such work exclusively for the user’s own
perseual and private use;

(&) the inclusion, sabject {0 the mention of the
source and the pame of the author, of
gurotafions from such work in amother
work, provided that such guotafions are
compsafible with fair practice and thefr
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of a compilation of extracts from articles in newspapefs or
periodicals, are given a special mention. A queotation may
equaily well be made from a book, 2 newspaper, a cine-
matograph film, a sound or visual recording, a broadcast,
etc, The limits of permissible quotation depend on the ex-
tent to which it is justified by the purpose and by fair prac-
tice. In all cases the source and the name of the author of
the work must be mentioned. Respect of the “extent justi-
fied by the purpose” is a factor that varies according to the
circumstances of a case, and therefore can only be evaluated
by the courts. Thus a quotation made in good faith, in ac-
cordance with fair practice and within the limits of require-
ments, for the demonstration of a proposition for instance,
is lawful. If, on the other hand, it transpires that the de-
monstration of the proposition did not call for quotations,
or if they are too long or too nmmerous, the courts may
rule that the extent justified by the purpose has not been
respected. '

46. Subparagraph (c) of paragraph (i} permits the use of a
work for illustration in teaching by means of publications,
broadcasts or sound or visual recordings. In some respects
this exception to copyright in the work thus used joins up
with the previous exception, namely, “ quotation.” But there
is a further restriction on the exception for the purpose of
illustration: the iliustrations must actually illustrate the
teaching, and they are permitted only to the extent justified
by the purpose. In practice this means that the publication,
broadcast or sound or visual recording in which the work is
used by way of illustration is itself made sclely for teaching
purposes. Also, as in the case of quotations, the iliustration
must be compatible with fair practice and in all cases the
source and the name of the aunthor of the work used must
be mentioned. ;

47. This provision likewise avothorizes communication, for
teaching purposes, of a-work which has been broadcast for
use in schools, edocation, universities and prefessional
training, terms merely designed to render more expilicit the
concept of use by way of iHustration for teaching pur-
poses.

48. Paragraph (i) deals with articles on current economic,
political or religions topics published in newspapers or
periodicals, or broadcast works. of the same character. Un-
like press news items, which are merely impersonal state-
ments of fact, these articles are genuine works. Like many
current legislations, the Model Law allows them to be re-
produced in the press or communicated to the public with-
out the author’s authorization, but on certain conditions:
the articles in question must be on one of the three fopics
limitatively enumerated, they must have been published in
the press or broadcast, and the source of the work must be
clearly indicated. However, the provision specifies that the
nse of the work may be prohibited by an express indication
¢ this effect.

49. Paragraph (iil) permits the use of any work that can be
seen or heard in the course of a current event for reporting
on that event by means of photography, cinematography or
by other methods of communication to the public. It is es-
sential that such use should be purely imcidental or acci-
dental, that the work used should be merely accessory to the
subject of the report -and that the use of the work should
not exceed the extent justified by the informatory purpose

Text

extent dees mot exceed that justified by
the purpose, including quotations from
newspaper ariicies and periodicals in the
form of press sunuparies;

(c} the utifization of the work by way of ilius«
tration in publications, broadcasts or sound
or visual recordings for teaching, to the
extent justified by the purpose, or the
communication for teaching purposes of
the work broadcast for use im schools,
edncation, universities and professional
{reining, provided that such use is compa-
tible with fair practice and that the source
and the name of the author are mentioned
in the publication, the broadcast or the
recording;

(1) in the case of any arficle pubiished in news-

papers or periodicals on curremt econcmic,
political or religious fopics, and in the case of
any broadcast work of the same character, the

reproduction of snch article or such work in

the press, or the communication of it fo the
public, anless the said article when published,
or the said broadcast work when broadeast
is accompanied by am express indication
prohibiting such wses, and provided ihat the
sonece of the work when nsed in the said man-
mer is ¢learly indicated;

(tii) for the purposes of reporting oem a current

event by means of photography, cinemato-
graphy or communication to the public, the
reproduction or making availakle to the public,
to the extent justified by the informatoery pur-
pose, of any work that cam be seen or heard
in the course of the said current event;
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of the report. 1t is natural in this case that, as many
tions moreover provide, there should be no ©
seek thie anthorization of ihe avthor of the work thuy w

30, Paragraph (ivi also exempts from the author’s consent
the reproduction in a film or television broadeast -of
architectural works or works of art in two cases: if the
works are permanenily located in a public place, their re-
productlon is totally unrestricted; if not, thelr inclusicn in
the film or broadcast is permitied only if it is by way of
tackground or incidental to the main subject,

31 Porapraph (v} deals with the reprography of works pro-
apyright. It seemed preferable to deal with thus
only in very general terms and by reflersice {o
927 of the Berne Convention, which wrovides 3
“it shall be a matter for legisiation in the countries of the
nion tc permit the reproduction of such [literary and ar
tistic] works in certaln special cases, provided that suc'n
reproduction does not conflict with a normal cxploitation
of the work and does not unrvasonably prejudice the legit.
imaie interests of the author.” The latter two conditions
have been taken over word for word. The “special cases”
are defined in the Model Law as cases where the reproduc-
tion is “ by public libraries, non-commmercial documentdnor'
("‘an, sciontific institutions and  educational esfal
, ... provided that such reproduction and the nu
iy anade are limdted o the beeds of their 3

v, paragraph {vi) perroite the reproduction, buat ex.

v the press, of commumcaiion Lo the public of
t oral works on specified condiions. In this connec-
¢ Rdmiel Law distinguishes beiween:

- not without .mfnc»nmner bc brc-u m f.'uéei'_he;- ;
cotleciion of the anthor’s works, even if that collse-
tion is published in the press; and
{4} lectures, addresses, sermons and other works of the
seme nature defivered in public. Their use is permissible
only for the purposes of current information and, like
political and judicial speeches, they may not be brought
together in a collection of the author’s works.

33, This exception to the author's right to authovize or
prohibit the reproduction of his work can be accounted for
on iechnical grounds, and it has vegard to the actual coadi-
tions in which broadcasting stations operate. Ephameral rec-
ordings are thus merely a technical broadcasting method
and their making in one or more copies is lawful only on
the following conditions:

Text

{iv} the reproduction of works of art and of archi-
tecture, in 2 film or in a television broadesast,
and the comupupication io the public of the
works so reproduced, i the said works are
permanently located in & place where they can
be viewed by the public or are included in the
filmt or in the broadcast only by way of back-
ground or as incidental fo the sssential matiers
represented;

iv} the reproduction, by photographic or similsr
process, by pueblic libravics, nor-commercinl
documnentation centers, scleniific insiitetions
and educationa] establishments, of Iilerary,
artistic or scienfific works which have already
been lawiully made available ic the pubiic,
provided {hat soch reproducticn and the nom-
er of copies made are limiled fo the needs
of their activities, do not corflict with the
normal exploitation of the work and do mot
unreasonably prejudice the legitimate interests
of the author;

{vi) the reproduction in the press or the com-
munieation {o the public of:

{a) any political speech or spesch deliversd
during legal procesdings, or

(b) any lecture, address, sermon or other work
of the same nafure delivered in pablic,
provided that the use is exclusively for
the purpoeses of current information,

the author refainieg the right to publish u ol

iection of such works,

SECTION &8
Ephemeral recordings

Notwithstanding Section 4, apy broadcasting
organization may make, for the purpose of iis own
broadcests and by means of ifs own facilities, an
ephemeral recording, in ome or several copies, of any
work whick it is anthorized to broadcast. Al copies
of it shail be destroyed within six months of the mak-
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(i} they must be made by the broadcasting organizations
themselves by means of their own facilities;

(iiy they may not be unsed for purposes other than the
broadcasts of the organization concerned and within
the limits of the authorization fo broadcast granted by
the owner of the right. The broadcasting organization
may neither transfer them, nor loan them, nor rent
them out, nor exchange them with another broadcasting
organization;

(iii) they may contain only works which that organization is
authorized to broadcast, either under a contract with
the owner of the right or by operation of law;

{(iv) they must all be destroyed within six months of the
making, unless the owner of the right has expressiy
agreed with the broadcasting organization on a longer
period for their preservation. However, where an
ephemeral recording has an exceptional documentary
character, cne copy of it may be preserved in official
archives;

(v) moral rights must be respected.

54, The term “ author ” in this Section is to be construed as
meaning the owner of the right of reproduction.

55. On the subject of cinematographic. works, it should be
pointed out that, as a general rule, these are fixed before-
hand, and that therefore ephemeral recordings cannot be
made of them, with the exception, however, of isclated se-
quences taken from films and included in television broad-
casts,

56. Finally, it should be noted that certain delegations on
the Tunis Commiitee had wanted it to be stated in the text
of the Law that ephemeral recordings were {0 be permitted
only for non-commercial broadcasts,. Their propossal was
rot adopted in view of the sitvation in certain developing
countries where all the radio stations are exclusively rom-
mercial and depend on publicity slone for their existence.
The authors of .the Model Law did not wish to deprive
broadeasting organizations in such countries of the right to
make ephemeral recordings of their broadcasts.

57. These two Sections establish the principle of the Iaw-
fulness of licenses granted by the competent authority for
translation and repreduction of works onr conditions
specified in Appendices A and B respectively (see below). It
is important to note that the issue of these licenses is to be
regarded as an exceptional measure, inasmuch as it is
preferable to proceed by way of negotiation between the
uwsers of works and the owners of rights.

Text

ing or within any lomger term agreed o by the ap-
thor; bowever, where sech recording has an excep-
fional documentary characier, one copy of it may be
preserved im official archives. This is withou! prej-
irdice to the appiicatior of the provisions of Section 5.

SECTION 9
Limitation of the right of translation

Netwithstanding Section 4, it is lawful, even with-
out the author’s authorization, to transiafe a work into
..« [state the language or languages in general use in
the country] and to publish the translation on the
ferritory of the couniry wnder a lHeense accorded by
the compefent apthority and umder the conditions
specified in Appendix A.

SECTION 10
Limitation of the right of reproduction

Notwithstanding Section 4, it is lawful, even with-
out the author’s authorization, to reproduce a work
and pubfish a parficelar edition thereof on the ferri~
tory of the country under a license accorded by the
competent authority asnd onder the conditions
specified in Appendix B,
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58. According o subsection (1) of this Section, it s the ac-
tual person who has created a work, in other words its au-
thor, who benefits in the first instance from copyright

protection. In the absence of proof to the contrary, the au-

thor is the person under whose name the work ix disclosed.
I the case of a work of joint authorship, that is, a work in
the creation of which two or more authors heve <ol-
laborated and where their individeal contributions cannot
be separated without destroying the work itself, the rights in
such a work are owned in common by all its co-authors: the
ase of the work requires the consent of each one.

ubsection (2) relates to works created for an employei
sission, For these works too the general rule Jad
setion {1} applies (o principle, win Homeens that

the work vest originaily in the autbor who
wi aliernatives have been provided for, however,
ta cater for the Roman legal azppreoach (Aj), and for the
Anglo-Saxon legal approach (B).

6, Under Alternative A, Lop)ngh* vests originally in the
anthor of The work except whers, in the emplovment con-
tract or the commission, the author and the emlover or the
person commissioning the work have agreed in writéng to
the contrary, namely that original copyright vests in the
p;ove* ar the person commissioning the work. The mm:au
mn could also prowde wmr\[} for assignment

N wo;‘k.

Alisrnative B, the righis vest criginadly in the au-

wark bul, unless oiherwise ag

weration of the law io be tianst

t the person commissioning  the

of assigpment causes the burden ¢

the event of dispuic. 1 is for

s bas not transferved his rights. B

I gharncier, this presumption of tra aperates

conditions laid down in the faw, which are 1o

be ! mrirpruuh restrictively:

(i} the work must have been created for the emplover or
the person commissioning the work, which means that
the presumption of transfer does not extend to other
works that the same author may have created for him-
self or for a third party;

0{‘! 1o be

{ii} only the economic rights menptioned in Section 4 of the

Bode! Law are decmed transforred fo the emplover or
SR r'clz‘rmm‘-J(mmp, the work, Acc: the
retaing all &hc m‘)zu nghts in tm {Bection

(i) the rights deemed transferred v the emplover or ibe
person commissioning the work are so deemed only tc
the oxtent mecessary for the employer's castomary activ-
ity ot the time when the contract of empioyment or
commission is concluded. Thus, for example, the author
of a radio play written under contract of service for 2
broadcasting organization, which at the time when the
contract was concluded exercised its activity only in the
field of sound broadcasiing, retains the right 1o authorize
adaptation of the work for the stage and its per-
formance:

Teal

SECTION 11
Ownership of copyright

{i; The rights profected by this Law are owned
in the first instamce by the author or authors whe
created the work. The anthors of a work of joimi
anthorship are co-owners of the said rights. Yu the
ahsence of proof to the contrary, the author of a
work is the person wnder whese name fhe work is dis-
closed. '

(2) In ihe case of & work creaied by sn author
for an iedivideal er a legal entify, private or public,
under & confract of service in the course of his om-
plovment or of 8 work commissioned from the anthor
by such an individual or fegal entity,

[Alternaiive A: the copyright belongs in the first
instance {o the former, onless otherwise siipulated in
writing under the contract, ]

[Alternative B: the righis menfioned i Seotion <
ave, uniess gtherwise stipuiated o writing, deemsed
transkerred to the employer or to the persen
commissioning the work to such extent us may be nee-
essary o their customary activity at the viree of the
concinsion of the contract of employment or the com-
missionivg of the work, subject {o the persen com-
missioning the werk undertaliing fo pay the agreed
amouni for the creation of the work or the effective
paymeit of this amonnt.]



TUNIS MODEL LAW ON COPYRIGHT 15

Commeniary

{iv) with respect to commissioned works, the person com-
missioning the work must nndertake to pay, or actually
pay, the agreed amouxnt.

In the course of the discussion of this provision, certain
delegations considered that this presumption of the transfer
of authors’ rights to the emplover or the person com-
missioning the work was not favorable to authors.

62. Subsection (3) deals with the legal system applicable to
cinematographic works only, to the exclusion of aundiovisual
works and works expressed by a process analogous to cine-
matography. A distinction should be made here between the
cinematographic work as such and the works incorporated
therein, representing the various contributions to the cine-
matographic work.

63. As to the cinematographic work itself, paragraph (i),
which defines the ownership of copyright, proposes {(wo
alternatives to cater for the Roman legal approach (Alter-
native A) and the Anglo-Saxon legal approach (Alternative
B). According to the Roman legal approach, original copy-
right in a Cinematographic work vests in the intellectual
creators of the work, according to the srule in subsection (1)
Most national legislations list these intellectnal creators.
They are the director, the author of the scenario, the author
of the adaptation, the author of the dialogues, the author of
the musical compositions, etc. The Model Law does not do
s0: it leaves this to the national legislator. '

According to the Arglo-Saxon legal approach, and in
derogation from the rule in subsection (1), copyright vests in
the maker of the work, who is defined in paragraph (it} as
the person or legal entity who has taken the initiative and fi-
nancial responsibility for the making of the work. When this
provision was discussed, certain delegations considered that
the conferment of copyright in the cinematographic work
orn its maker was not favorable to the author.

Tn both cases (Alternatives A and B) the maker is
obliged, prior to the making of the cinematographic work,
to <¢oncinde confracts in writing with the inteliectual
creators of the work. Under paragraph (iii), these contracts
imply a presumption of assignment of the rights necessary
for the cinematographic exploitation of the work in favor
of the maker, for a imited term, the duration of which is to
be fixed in the contracts.

64. With regard to the confributions to the cinematographic
work, considered separately, irrespective of whether they are
the pre-existing works (novels and stories from which the
scenario has been drawn, an original scenario submitted to
the maker, 2 musical work not specially composed for the
cinematographic work, etc.} or the specific contributions to
the cinematographic work (specially-composed music, spe-
cially-written ‘dialogue, décor, etc), original copyright in
these works vests in their respective amthors, in accordance
with the rule. in subsection {1). Consequently .the maker
must, under paragraph (i), prior to making the cine-
matographic work, conclude contracts in wrifing with ail
those whose works are to be used in it. Under paragraph
(iii), these contracts imply a presumption of assignment, in
favor of the maker, of the rights necessary for the cine-
matographic exploitation of the works in question, unless
otherwise stipulated, and with the exception of pre-existing
works and musical works whether pre-existing or not, with
or without words, .

Text

() In the case of a cimematographic werk, the
copyright belongs
[Alternative A: im the first instance to the intel-
lectual crestors of the work;] '
[Alternative B: to the maker of the work;]

(i) the msker, who is the person or legal emfity
who has faken the imitiative snd Hnancial
responsibility for the making of the work, shail
be obliged to conclude, prier fo the making of
the work, comtfracts in writing with all those
-whiose works are to be used in the making;

(ifi) unless ofherwise stipmiated, the confracts
concloded in writing with the intellectnal crea-
tors of the work shall imiply 2 presumpiion of
assignment of the rights necessary for the cime-
mategraphic exploifation of the work in faver
of the maker, for s limited term, the duration
of which shall be fixed in the said contracts;

(iv) the presumption provided for above shall not
apply to pre-existing works wsed for the mak-
ing of the work mor fo musical works with
or without sceompanying words.
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63, Liks olf other economic rights, those referred to in See-
tion 4 are transferable wholly or in part, and the terms and
conditions of the transfer are governed by general law. Ex.

cepi in the case of transfer resulting from the law itself, as

under Section 11(2), Alternative B, the transfer mnst be
made in writing to be valid.

66, It should be stressed that Section 12 deals with the
transfer proper of authors’ rights, that is, the actual assignu
ment of all or part of the copyright, but leaves aside th
mere granting of licenses to exploit the work, which may be
exclugive or nom-exclusive and are governed by general
law,

67. The droit de suite which is the subject of Section 4bis ig
inalienable and Section 12 is not applicable 1o it. Meither iz
it applicable, of course, to the moral rights provided {for 1o
Section 3.
68. In the event of the tfransfer of rights by contract, the
contract must natarally specify the rights transferved, the
object to which these rights relate, that is, the work in ifs en-
tirety or in part, the duration of the fransfer, the author’s
remnuneration, the manner in which the work is f¢ be ex-
ploited, the number of uses or of copies, etc. Thus subsec-
tion (3} provides that “ transfer, in whole or in part, of any
right referred to in Section 4 shall not imply the transfer of
any of the other rights, ™ and subsection (4} provides that,
“when a contract requires the total fransfer of ane of the
vights referred to in Section 4, iis scope shall be limited to
the use provided for in the coniract. * This means {(hen that
averyf;hing of which the author has not expressly disposed
vemains reserved {o him. Moreover, and especially with ve-
sard fo works of art, alienation of the physical object does
noi imply alienation of the copyright subsisting fn th
ject. Thus the porchaser of a painting, photograph o
doos not possess the right to reproduce thess objecis, This iz
the principle and rule of subsection (5}

89, Finally, swbsecrion (6), which is optionel (o sguars
brackets), provides that, *to be valid, the coutracts for the
transfer of the rights mentioned in Section 4 must be ap-
provad by the competent authority as defined in Section 18,
which may, where necessary, revise their ferms. ” The pur-
pose of this provision is to preveat and correct any abuses
that might arise from inequality in the relative strength of
the parties to the contract,

The Bernie Convention and the Universal
swn different terms for copyright. To ok
purity utio account, the first five subsections pr
two different terms p?abcd i sgquarc brackets, the fi
ring to ithe Berne Comvention and the second (o th
versal Convention.

4

inv

71. The ouly remark prompied by Section 13 is that all of
its provisions apply to the economic rights menticned in
Section 4. In principle the droit de suife (Section 4bis), being
an economic right, should also bs governed Iyy the general
provisions on the durstion of protection. Accordingly, if
this right is included in the legislation there should be a
reference to Section 4bis as well as to Section 4.

Texi

SECTION 12
Transfer af copvrighi
() The righis refcmved fo in Scolien 4 ave
ransfzsrable in whole or in part.

(2} Transfer, other than by operation of law, of
any right referred to in Section 4 shall be in wiit-
ing.

(3} Transfer, in whole or in parf, of any right
referred {0 in Section 4 shall not imply the trunsfer of
any of the other rights.

{4) When a contract reqguires the fotal transfer of
one of the rights referred fo in Section 4, iis scope
shalf be limited to the use provided for in the con-
tract,

{5} The transfer of swoership of the anly copy or
of one or several copies of & work shall net imply the
trausfer of the copyright in the work.

(6} To be valid, the confracts for the trunsfer of
the rights referred o In Section 4 must be apsroved
by the competent authority as defined in Section 18
which may, where necessary, revise their terms.]

SECTION 13
Duration of economic righis

) Umless expressly provided stherwise i fhie
Law, the rights referred fo in Section 4 ere profegied
guring the life of the anthor and [58] [25] vewrs alfer
his death.

{2} In the case of a work of joinf authorship, the
rights referred to im Section 4 are profected during
the tife of the lasi surviving author and [50] [25] years
after his desnth.

(3} In the case of 2 work published ancnyvinously
or under a pseadonynm, the rights referred fo in See-
tion 4 arve protected until the expivation of [50] [25]
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72. Moral rights, which are provided for in Section 3, arc
not covered by Section 13; their duration is governed by the
provisions of Section 5 itself and, as explained above, will
depend on whether or not subsections (2bis) ef seq. of this
Section are adopted. For countries that do not adopt them,
moral rights will be perpetual. In countries that do adopt
them, the duration of the protection of moral rights will be
that provided for in Section 5(2bie), in accordance with the
Berne Convention. The figure twenty-five in square brackets
in subsection (2) refers to a country which, being party to
the Universal Convention only and hence not required to
protect the anthor’s moral rights, nevertheless does so and
even allows them to subsist after the author’s death, though
only for the minimum term under the Universal Conven-
tion, that is, twenty-five years after the author’s death,

73. Finally, it is recalled that under Section 6{(2) works of
folklore are protected without limitation in time.

74. The Tunis Committee strongly recommended the crea-
tion of authors’ organizations, which are still oo few in
number in developing countries: it considered that an an-
thor was not capable of dealing on his own with the admin-
istration of his economic rights and the defense of his
moral interests on his national territory, and still less at the
international level. It shonld be mentioned here that, with a
view to encouraging authors’ organizations, Section 17 of
the Model Law provides that the receipts produced by the
use of works in the public domain and of works of national
folklore are to be used, infer alia, for that purpose.

75. Subsection (1} of this Section enables the copyright
owner, in the event of infringement of any of the rights pro-
tected, to refer the matter to the courts. The Model Law
does not specify what courts have jurisdiction in the matter,
and more specifically whether they are merely judiciary
courts irrespective of the nature of the partics. The question
might arise, for example, where the defendant is a public
adminpistration.

76. The sanctions provided for in the Model Law are of a
civil nature on the oms hand and of a penal natare on the
other. It should be pointed out, however, that the penal sanc-
tions are not compulsory and may be either omitted or dealt
with by simple reference to the penal code.

77. Subsection (2) deals with infringements regarded as
violations of the national heritage. .

78. Subsection (3) deals with the procedure for seizure, This
may be ordered cither by the courts, or by an administration
such as the customs authorities when the infringing objects
are imported, but in any event this procedure may be carried

Text

years from ¢he date on which such work was fiest
lawkully published, provided thaé, where, before the
expiration of this term, the author’s idenfity is
revealed or is no lomger in deoubt, suhbsection (1)
applies. '

{4) In the case of a cinematographic, radiophonic
or audioviseal work, the rights referred to in Section
4 are protected until the expiration of [50] [25] years
from the making of the work or, if the work is made
available to the poblic dusing such period with the
consent of the author, {50} [25] years from the date of
ifs commupication fo the public.

(5} Um the case of a photographbic work or a work
of applied art, the righis referred fo in Section 4 are
protected until the expiration of [25] [10] years from
the making of the work.

{6) Al ferms run to the end of the calendar year
in which they wounld otherwise expire.

SECTION 14
Organization of authors

The administrafion of the rights referred to In
Section 4 and the defense of the moral imterests of
authors referred fo in Section 5 shall be entrusted fo
an organization of zuthors which shall be empowered
to act as agent for the issne of suthorizations and for
the collection of the royalties deriving therefrom. The
stracture and the operation of the organization shall
e fixed in accordance with national legisiation.

SECTION 15
Infringements and sanctions

{1) Any person infringing any one of the rights
protected under this Law:

(i) shall be obliged by the court {o cease such
infringement;

(i1) shall be Hable for damages;

(iii) shall, if the infringement was willinl, be
punishable by a fine not exceeding ... or m-
prisopment not exceeding . . . months or both,
provided that, in the case of recidivism, the
above amount or term or beth may be doubled.

{2) Any infringement of any one of these rights
which is comsidered as a violation of the nationmal
culturgl heritage may be cerbed by all legitimate
HeAnS.

(3) Infringing copies, receipts arising from acis
constituting an infringement of these rights and any
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out cnly at the request of the owner of the righte. It may be
carried oud, for exampie, at the request of ithe authority
which exercises the rights in works of nationa! folklore, on
the imporiation of copies of such works made abroad (the
case provided for in Section 6(3).

79. Subsection (4} deals with the material proof of infringe- .

ments of copyright, specifying that it can be afforded not
only by statements drawn up by officers or agents of the
judicial police, but also by ceriified statements of sworn
agents of the authors’ organization who are empowered io
take such action. It should be pointed out that the condi-
tions under which such agents are appoinied and sworn in
are determined by national legislation.

80, Under subsection {1} the law appiies to works of pa-
tionals of {he couniry concerned or of persons having their
residence in that counfry, or sgain fo works first publishod
in the country, irrespective of their authors’ natiomality or
habitual residence. Gther works will not be protected in that
souniry, except in the cases referred to in subsecrion (2), Al
ternatives X and Y. Alternative X is intended for couniries
with the Roman legal approach, where usually the mere fac:
«f being party to international conventions suffices to ex-
tennd the fielu of application of national law. Alternative Y
is designed for countries with the Anpic-Saxon legal
approach, where extension of the field of application of na-
tional law requires a specific act by the governmant,

81, Subyection (3} deals with the extent of apphication of
the iaw in time. The principle here it that of nor-retro-
activity, However, the sentence. in square brackets is an op-
tionzl provision which proposes retroactive application of
the law to works created or published before the date of s
entry I force, but on condition that they are publi
within the periods provided for in Section 13,

G2, It shovid be nofed that the Model Law makes ac
cific provision concerning works of architecture o
works incorporated in a building. In this case it is
that the applicable law should be that of the place where the
architectural work or the building is located.

83, The Model Law provides for the Iniroduction of a
domaine public pavant. According toc this system, whicl
is already koown id certain lsgislations, a work that has
fallen into the public domain may be used without
resiriction, subject however to the payment of a fee cale

Faunt

implernents nsed for the hnfrinpement shall he sebisct
o selzore.

{4) The material proof of such infringement of
any one of the righis may be provided by statements
of police officers or by the cerlified statements of the
sworn agents of the organizafion of anthors.

SECTION 16
Field of application of Law

{1} This Law shall appliy to:

G works of authors who are nationuls of, ay
bave iheir babitnal residence im, the country,
and

(i works first published in the country, kve-
spective of the nationality or residence of their
authors,

(%) [Alternative X] This Law shall furthermore
apply to all works which, by virtne of trenties entered
inte by the coumtry, are fo be pretected, as well as
to works of pationad folkfore.

{2y {abermative Y] [Subject to Section A8 and
| This Law shadl furthermore apply o ihe works:
{i} of muthers who are nationals of, or Gave
thieir finbitual residence in, connirics:
{35} first published in countries;
{iif) of organizations; and
{tv} of natienal folklore of ceuniries

HE

wideh, with reference to fhis subsection, shali be nua-
ed in appropriate orders promuigaied by the Gove
ernmeart.

{3) The provisions of this Law shall apply to
works created or published subsequenily to the date
on which this Law comes info force. [Works creafed
or peblished prior to this date shall alse be protecied
provided that they fall within the perlods yrovided
for in Section 13.]

SECTION 17
“ Darmaine public pavant 7
The user shall pay to the competent authoriiy . ..

percent of fhe receipis produced by the wse of works
in the public domain or their adapfation, imcluding
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Commentary

culated ss a percentage of the receipis produced by the use
of the work or its adaptations. The sums collected are to be
used, under Section 17, for the purposes specified therein.
Receipts produced by the use of national folklore are
provided for in the same way. Finally it should be noted
that, for the purposes of the application of this Section, the
reference to institutions for the benefit of authors also
covers organizations of translators.

84, With regard to the definitions, any comments could be

readily dispensed with, since the very essence of a definition
is its self-sufficiency. Nevertheless, some brief remarks
would appear to be of use.

85, First, it should be noted that the definitions of “pnb-
Iished works,” “works first published” and “repreduc-
tion ” are based on the Convention provisions.

86, A further remark concerns the definitions of three al-
lied concepts, namely, “communication to the public,”
“ performance ™ and *broadcast,” The definition of this
Iast term is clear and it should be stressed that it also in-
cludes the distribution of sounds or of images and sounds
by wire or by cable, since this is now a customary extension
of broadcasting in the strict sense. The definitions of “ com-
munication to the public” and “ performance” are very
close: the first is very general, covering all technical means
of presentation such as projection eguipment, for instance;
the sccond is more specific.

&7. On several occasions the law mentions the “ competent
authority. ¥ This is by no means bound to be the same an-
thority in each case and it is conceivable, for instance, that
the authority that will consider applications for translation
or reproduction licenses in accordance with Sections 9 and
10 will not be the one that exercises. the rights in works of
national folklere under Section 6. It will be for each coun-
try 1o determine the jurisdiction of the competent anthority
or auihoriiies provided for in the law.

Text

works of mational folidore. The sums collecied shall
be used for the following purposes:

(i) to promote imstitutions for the bemefit of
authors [and of performers], such as societies
of authers, cooperatives, guilds, etc.

(i1) to proteci and disseminaie natiomal foiklore.

SECTION 18
Definitions

For the purposes of this Law:

{f) “ broadcasting ” mesns the transmitting, for
recepiion by the gemeral pumblic, by wireless
means or wire, of sonnds or of images smnd
sounds;

(i} “ communication fo fhe public ” means mak-
ing 2 work availabie to the public;

(it} “ competent authority ” meams oune or more
bodies, each consisting of one or more persons
appoinied by the Government for the purpeose
of exercising jurisdiction under ithe provisicms
of this Law whemever amy matter requires fo
be determined by such authority;

(iv} “folklore * means =i liferary, arfistic and
scientific works created om national terzitory
by authors presumed to be nationsls of such
couniries or by ecthmic communities, passed
from gemeration fo gemeration and constitufing
one of the basic elements of the iradifional
cultural keritage;

(v} “ performance ” means a public performance
or delivery of a work by any means whai-
SOEVer;

{vi) “ published works” mseans works published
with the consent of their suthors, whatever
may be the mepns of manufecture of the
coples, provided that the availability of such
copies bas been such as o satisly the reason-
able requiremments of the public, having regard
to the nature of the work;

(vi) “ reproduction ” means the making of one
or more copies of a literary, artistic or sclen-
tific work, im 2ny material form inciuding auny
sound or visual recording;

(vili} “ works first pubfished ¥ means works frst
published in the country, or works first pub-
lished abroad bui also published in the country
within thirty days from the earlier publication
{simulfanecus publication};

{ix) “ work of joint authorship” meamns a work
created by two or more zuthors in collabora-
tiom, in which the individual confributions are
indistinguishable from each other.
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Appendices

45, As mentmed in paragraph 2 of this conunentary, o
wan docided that a copyright model law for developing
counicies should be drawn up in order to assist those coun-
tries in deriving benefit from the facilities offered by the Pa-
rig Act (1971} of the Berne Convention and by the Universal
Copyright Convention as revised at Paris in 1971, To this
end the relevant provisions adopted at the Revision Confer-
ences (Appendix to the Paris Act of the Berne Convention
and Articies V to Vauater of the revised Universal Conven-
tonm) constitute an important clement of the Model Law,
The fact that they are placed in appendices is due o con-
siderations of a practical nature.

g Adppendis A (translaiion Heenses) snd Appendix T (re-
productian  licenses} contain numerons provisicns  which
arg very similar and in some cases even identical. However,
insteac of aitempting to combine them the Model Law szp-
arutes thern, both becavse there are slight bhut snbile differ
znees betwean the respective obiigetions, and hecouse some

i g conniries may wish to adopt only ong of

Jeven o
LY

them,

00, In wery genersl terms, the provisions of the two Ap-
pendices enable nailonals of the country concemsd to appiv
for Heenses to translate or reproduce a work protocwed by

copyright and 1o publish the trasslation or reproduction, al-
ter the exniration of specificd periods and on conditions de-
werained by the aforementioned provisions of the Paris Act
of the Herne Convention and of the revised Universal Copy.
right Convention.

91. To a large extent the text of the two Appendices to the
Model Law is accordingly patterned on the relevant articles
in the iwo Conventions, and thus requires no commentary,
1t iz understood, however, that countries which are party to
only one of the two Conventions should adapt certain
provisions of the Appendices to their needs, in particular,
that of Section A42)E) in Appendix A, whers notification
to the Director General of one of the two Ovganizations
zseo or WIPOY would he sufficient.

i
92, Morsover, a new provision has been incinded (Sections
A4 and B4(DGI) which veproduces ihe. subsiance of
paragraph 115 of the Keport on the Universal Comvention
Fevision Conference and of paragraphs 40 ond 41 of the
Report on the Berne Convention Revision Conference (Pa-
tis 1970, The object of this provisien is to permit the mak-
mg of copies of a repreduoction or translation, =8 the case
may be, In a country other than that where the transiaiion
or reproduction Heense has beon issued.
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Appendix A: Translation Licenses
[See Section 9]

SECTION Al
Works covered

The provisions of this Appendix apply to works which have been pultlished in printed or analogous forms
of reproduction. .

SECTION A2

Application for license

(1) Any national of the counfry may, afier the expiration of the relevant period provided by subsection (2),
apply te the competent authority for a license to make a translation of the work into any of the Ianguages
indicated in Sectior ¥ amd to publish the tansiation in prinfed or analogous forms of reproductmn {hereinafter
referred to as “ the Iicemse ).

(2) No license shall be granted until the expiration of whichever of the following perieds is applicable:

(i) one year from the date of first publication of the work where the application is for a Heense for transla.
tion fnfo . .. [specify here the language or languages in general use in the country which should not
include English, French and Spanish or any other language in general use in any developped country
party to the Berne Convention or the Universal Copyright Convention];

(ii) three years from the date of first publication of the work where the application is for a Hcense for fransia-
tion imto . .. [Specify here the language or languages in general use in thie country not covered by (i)
above].

SECTION A3

Grant of license

(1) Before granting a licemse, the competent authority shall determine that:

{i) no ravslation of the work into the langnage in question has been published in prinfed or analogous forms
of reproduciion, by or with the authorization of the owner of the right of translation, or that ail prewous
editions in that language sre ont of print;

(ii) the applicant for the ficense has established that he either has requested, and has been deiied, suthoriza-
tion from the owner of the right of transiaticn or, after due diligence on his pars, he was unable to find
such oWner;

(iti) at the same time a5 addressing the request referred to in (il) above to the owmer, the applicant for the
License has informed any nafional or international information cenfer designated for this purpose by the
Government of the country in which the publisher of the work to be translated is believed fo have his
principal place of busizess;

{iv} if he could mot find the owner of the right of transiation, the applicant has semt, by registered airmail,
a copy of his application to the publisher whose name appears on the work and amother such copy to
any information center referred to in (ifi) above, or, in the absence of such a center, fo the Unesco Inter-
national Copyright Information Centre, :

{2) No license shall be granfed onless the owner of the right of translation, where known or located, has
been given an opportarity te be heard. '

{(3¥2) No license shall be gramted umtil the expiration of:
(i) = further period of six months, where the three-year period referred to In Seciion AZ(Z)(‘u) applies, or
() a further period of nine mmoaths, whers the one-year period referred to in Section A2(2)() applies.
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(b} Such further period shall be compuied from the date on whick fhe applicant complies with the require-
ments mentoned i subsection (1D and (i) or, where fhe identify or the address of the owner of the right
of frapsiation is wnknown, from the daie on which the appleasi also complies with the requirement mgn‘smﬁ&é
i sebseciion (v,

{c) If, dering either of the said further periods, a translation inic the langnage in question has been published
in printed or analogous forms of reproduction, by or with the authorization of the owner of the tramslation
right, no Hcense shall be granted. '

- (4) For works composed mam.ly of iHusirations, & license shall be granted only ¥ the conditions of Appen-
dix B are also fulilled.

{3) Mo license shall be granted when the awthor has withdrawn all copies of the work from circufation.

SECTION A4

Scope and conditions of the license

(L) Auy license ender this Appendix:
(i} shall be only for the purpose of teaching, scholarship or rescareh;
{ii} shali only allow publication in a printed or aualogous form of reproduction amd only on the territory
of the country:

Provided, however, that, where the competent authority certifies that facilities do not exist on the fer-
ritory of the country for such priniing or reproduciion or thai exisfing facilifies are incapable for eco-
nomic or practical reasens of ensuring such reproduction, the reproduction may be made ouiside the
couniry if:

{#) fhe country where the work of repreduction is done is party o the Berse Convention or fo fhe

tniversal Copyright Convention;
by all copies reproduced are semt fo the Neensee v one or more bulk shipmends for diginibwiion excln.
sively in the country and fhe conirsct between fhe licenves and the establishment doing the work of

reproduction so reguires;
{r; the said coniract provides that (he sstablishment engaged for doing the work of reproduction guar-
zntees that the work of reproduction is Jawiuk bn e conniry where it is done: and
{d} the licensee does pot entrust the work of reproductisn to an esiablishment specially created for the
purpose of haviog coples reprodoced of works for which a licemse has been granied under this

Appendix.
(iii} shell not extend fo the export of copies made under the license, except as provided in subscction (2);
{iv) shall be non-exclusive; and
{v) shsll not be transferabie.

{2){a} Copies of a transiation published nnder 8 license may be sent abread by the Govermment or other
public entity provided that:
(i} the irauslafion is info 8 lanpuage eiber thao English, French or Spanish [NB: This provision 18 needed
ordy to the oxtent that English, French and Spanish appesy among the lasguages mentioned i Soc-
tion %13
{5ty the recipicuts of the coples are individuals who sre pationals of the connixy or are organizations grouping
individunals who are nationals of the country;
{iii} the recipients will use the coples orly for the purpose of teaching, scholarship or research;
{(iv} both the sending of the copies abroad and their subsequent distribution fo the recipients ave without
any commercial purpose;
(v} the Government of the foreign country to whichi the copies are sent has agreed to the receipt or distribu-
tion, or both, of the copies sent info that country.
{b} The Directors General of Unesco and WIPQ shall be nofified by the Government of apy agrecment
referred to in subparagraph (@)(v).

'
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(3) The license shall provide for just compensation in faver of the owner of the right of trapsiation that
is consistent. with standards of royalties normally operating in the case of Heenses freely megotiated between
persons in the conntry and owners of translation rights in the country of the owner of the right of tramslation.

{4) If the licensee is umable, by reason of cusrency regolations, to fransmit the compensaiion o the owner
of the right of translation, he shail report the fact to the competent authorily who shall make ail efforts, by the
use of internatiomal machimery, to ensure such transmitfal in infernationaily comrertxhle currency or its
equivalent. :

{5) As a condition of mainfaining the validity of the license, the {ransiation must be correct and all pubilshed
copies must include the following:
(i) the original tlﬁe and name of the aunthor of the work;
(ii} a notice in the language of the {ransiation stating that the copy is available for distribution only in the

country;
(iif) if the work which is tramsiated was published with 2 copyright nofice, a reprint of that notice,

{6} The license shall terminate if a transiation of the work in the same language and with substantially the
same confent as the transiation published wvnder the license is published in printed or analogous forms of
reproduction in the country by or wiih the authorization of the owner of the right of translation, at a price
reasonably related to that normally charged in the country for comparable works. Any copies already made
before the Jlicense terminates may continue fo be distributed uniil their stock is exhausted.

SECTION A3

License for broadcasting organization

(1) A Iicense under this Appendix may alse be granted fo a domestic breadcasting organization, provided
that ail the following conditions are met:
{i) the franslation is made from a copy minde and acquired im accordance with the laws of the couniry;
(i} the transiation is only for mse im broadeasts intended exclusively for teaching or for the dissemination
of the results of specialized fechnical or sciendific research to experts in a particelar profession;
(iff) the tramslation is wsed exclusively for the purposes specified in (ii}, above, through broadcasts that are
lawfuily made and that are intended for recipients in the couniry, including broadcasts made through the
" medivm of sound or visual recordings that have Deen made lawfully and for the sole purpose of such
broadeasts;
{iv) sound or vismal recordings of the transiation may not be wvsed by broadcastmg organizations 0ther than
those having their headquariers in the country; and
(v) 2ll uses made of the tramsiation are without any commercial purpose.

{2) A license may ziso be grauted te a domestic broadeasting organization, wnder 28 of the conditions
provided in subsection (1), to tramslate any text incerporated in am audiovisual fixation that was itself pre-
pared and published for the sole purpose of being used in connection with systematic instrnctional activities.

SECTION A6

Applicability of Section 9 and this Appendix.
Alternative X

(1) Section: © and this Appendix shall apply to works whose couxntry of origin is the coumiry or amy other
country whick is bound by, or has admitted the application of, the revised (1971) Universal Copyright Conven-
tion and/or the relevant provisioms of the Appendix to the Paris Act (1971) of the Berne Convention for the
Profection of Literary and Artistic Works.
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{2} This Appendix shall cease to be applicable when the deciaration made by the Government vnder Asti-
cle V5= (1} of the revised (1971) Universal Copyright Convention and/or the relevant provisions of the Appen-
dix of the Paris Act (1971) of the Berne Convention for the Protection of Literary and Artistic Worlis ceases
o be effective,

Alternative Y

(1) Section 9 and this Appendix shall apply to works whose country of origin is the country or any other
country whose name, with reference to this Appendix, is indicated in ar appropriate order promulgated by
the Government.

{2} The Government may, by order promulgaied by it, discontinue the application of Section ¢ and this
Appendix. '

Appendix B: Reproduction Licenses
[See Section 10]

. SECTION BI

Works covered

Subject to Section BS, the provisions of this Appendix apply to works whlch have been published in wrinted
or analogens forms of reproduction.

SECTION B2

Application for Heenge

¢1) Any national of the couniry may, afier the expirstion of the relevant peried provided by subsection (23,
apply fo the competent awthorily for a license {o reproduce and publish a particalar edifion of the work in
printed or anslegens forms of reprodection (Leveinafter referred to as  the Heense 7).

{2} Ne license shall be granied ueilf the expiration of whichover of the following perfods s applicably,
commencing from the dute of Hrst pablicotion of the particufar edition of the work:
(i} three years for works of techmology amd of the natural and physical sciences, inciuding mathematics;
{ii} seven years for works of fiction, poetry, drama and music, ané fer art books;
{iif} five years for afl other works.

SECTION B3
Grant of license

{3} Before pranting a Keense, the competent suthorily shall deierndne that:

(i} no distribution, by or with the suthorizaiion of the ewner of the right of reproduction, of copies in pringed
ar anslogens forms of veproduciion of that parficular edition has taken place in the country, io the genersd
peblic or in conuection with systematic instructional activities, at a price reasonably related (o that normal-
ly charged in the cowniry for comparable works, or that, under the same conditions, sach copies have not
been on sale in the country for a continuous period of at least six months;

{ii} the applicant for the license has established that he either has requested; and has been demied, authoriza-
tion from the owner of the right of repreduction, or that, after due diligence on his part, ke was unable
to find sach owner;

(tii} at the same time as addressing the request referred 1o in (i) above, fo the owner, the applicant for the
license has irformed any nzfional or internafional information cenfer designated for this purpose by the



TUNIS MODEL LAW ON COPYRIGHT 25

Government of the country in which the publisher of the work to be reproduced is belleved to have his
principal place of business;

(iv) if he couid not find the owner of the right of repmductmn, the applicant has sent, by registered anrmanl
a copy of his application fo the publisher whose name appears on the work and another such copy to
any information center referved to in {iii) abeve, or, in the absence of such a center, to the Unesco Imfer-
pational Copyright Information Centre.

(2} No license shall be granted unless the ownér of the right of reproduction, where known or located, has
been given an opportunity to be heard.

(3) Where the three-year period referred to in Section B2(2)(i) applies, no license shafl be granted until
the expiration of six months computed from the date on which the applicant complies with the reqmrements
mentioned in subsection (1)(ii) and (iii) or, where the identity or the address of the owner of the right of repro-
duction is unknown, from the date on which the applicant also complies with the requirement mentloned in
subsection (R)(Ev). -

{4) Where the seven-year or five-year periods referred to in Section B2(2) (ii) or (i) apply and where the
identity or the address of the owner of the right of reproduction is nnknown, no license shall be granted wntil
the expiration of three months computed from the date on which the coples referred to in subsettmn {I)iv)
have been mailed. :

(5) 5, durmg the period of six or three months referred o in subsection (3) or (), ; a distribution or placing
on sale as described in subsection (1)(i) has taken place, no license shall be granted. .

(6) No license shall be granted if the anthor has withdrawa from cirenlation all copies of the editior which
is the subject of the application.

{7) Where the edition: which is the subject of an application for license nnder this Appendix is a transiation,
the ficense shall only be granted if the {ramslation is in a langueage indicated in Section 9 and was published by
or with the anthorization of the owner of the right of transiation.

SECTION B4

Scope and conditions of the license

{1} Any license nndey this Appendix:

(1) shall be only for use in connection with systematic instructiona! sctivities;

(if) shafl, sukject to Section BS, only allow publication in a printed or amalogous ferm of reproduction at
& price reasomably related to, or lower than, that normally charged im the coumiry for a comparable
work;

(fii) shall only allow publication on the ferritory of the country and shall nof extend fo the export of cepies
made under the license:

Provided, however, that where the competent aunthority certifies that facilities do pot exist om ¢he
territory of the country for such reproduction or that existing facilities are incapable for ecomomic or
practical reasons of such reproduction, the reproduction may be made oniside the country ifs
{a) the couniry where the work of repreduction i is dsne is party to the Berme Convention or to the

Universal Copyright Convention;

{b) all copies reproduced are sent o the licensee in one or more bulk shipments for distribution exclu-
sively in the couniry and the contract between the licensee and the establishment doing the werk
of reproduction so requires;

{c} the said contract provides that the establishment engaged for doing the work of repreduction guar-
antees that the work of reproduction is lawiul in the country where it is done; and

{d) the Jicemsee does not enfrust the work of reproduction to an establishment specially created for the
purpese of having copies reproduced of works for which a license has been granted under this
Appendix;

(iv) shall be non-exclusive; and

(v) shall net be transferable.
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{2} The Hicense shalf provide for just compensation in fazvor of the owner of the right of rveproducticn
that iz consistent with standards of reyalties normally operating in the case of licenses freely negoiinfed
between persons in the country amd owners of reproduction vights in the country of the owner of the right

of reproduction.

(3) If the licensee is unable, by reason of currency regulations, to transmit the compensation to the owner
of the right of reproduction, he shall report the fact te the competent authority who shail make all efforis, by
the use of imtermational machinery, to ensure such fransmittal in internationally convertible currency or its
equivalent.

{4} As a condition of maintaining the validity of the license, the reproduction of that particular edition must
be accurate and all published copies must include the following:

(i} the title and name of the auwthor of the work;
{ii} a notice in the language of the publication stating thai the copy is available for disiribution only in the

country;
(iiiy if the edition which is reproduced bears a copyright notice, a reprint of that notice.

{33 The license shall terminate if copics of an edition of the work in printed or analogous forms of YEpro-
duction are distribuied in the country, by or with the authorization of the owner of the right of repreduction,
to the general public or in connection with systexnatic instructions! activities, at a price reasonably related to that
normally charged in the country for comparable works, if such edition is in the same langnage and is substan-
fially the same in content as the edition which was published under the license. Any copies already made before
the license ierminates may continue to be distributed until their sfock is exhansted.

~ SECTION B5

License for audiovisual fixations

Under the conditions provided in this Appendix, a Hcense may also he grasied:

{3} io reproduce in andioviswal fonm z lawinlly made avdioviseal fixation, imcluding any protecied works
incorporated in it, provided that the sald Gxation was prepared and published for the sole purpese of
being used in connection with sysicmatic instructional actividies, and

{ii) to traosiate any text incorporaied in the said fixation iafo . .. [state the language or languages in general
use in the countryl.

SECTIGN BS
Applicability of Section 10 and this Appendix
Alternative X

{1} Section 10 and this Appendix shall apply ¢ works whose counfry of origin is the couniry or any othker
country which is hound hy, or has admitted the application of, the revised {1971) Universal Copyright Conven-
tion and/cr the relevant provisioms of the Appendix to the Paris Act (1971) of the Berne Convention for the
Protection of Literary and Artistic Works. '

{2} Thiz Appendix shall cease {0 be apulicable when fhe declaration made by the Government under Ar-
ticle Yo% {1} of the revised (1971} Universal Copyright Convention and/or the relevamd provisiens of the Ap.
pendix to the Paris Act (1971) of the Borne Convendlon for fhe Profeefion of Liferary and Artistic Works
censes t¢ be offective.

Alternative ¥

(1) Section 10 and this Appendix shail apply fo works whose country of origin is the country or any other
couniry whese name, with reference to this Appendix, is indicated in an appropriate order promuigated by the
Government.

{2) The Government may, by order promulgated by it, disconiinne the application of Section 14 and this
Appendix.






